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LONGSHOREMEN’S AND HARBOR WORKERS’ 
COMPENSATION ACT 


(Third Party Liability) 


WEDNESDAY, MAY 23, 1956 


Howser or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON Epucation AND LaAzor, 
Washington, D.C. 

The subcommittee met, pursuant to notice at 10 a. m., in the commit- 
tee room 429, House Office Building, Hon. Edith Green presiding, for 
consideration of H. R. 10119, H. R. 11113, H. R, 11119, H. R. 11234, 
and H. R. 5357. 

Present: Subcommittee Members Bailey, Green, Roosevelt, Mc- 
Dowell, Smith, Bosch, and Coon. 

Also present: Fred G. Hussey, chief clerk, Committee on Education 
and Labor; James M. Brewbaker, general counsel; and John O. Gra- 
hai, minority clerk. 

Mrs. Green. The subcommittee will come to order. This is a meet- 
ing of the Bailey subcommittee. Mr. Bailey, the chairman, will not 
be here for a few minutes and he has instructed me to call the meeting 
to order and start the hearings on the longshoremen and harbor work- 
ers’ bills, on third party responsibility. 

I believe that there are five bills that this subcommittee is going to 
consider, H. R. 10119, H. R. 11113, H. R. 11119, H. R. 11234 and H. R. 
5357. 


The first witness is one of the authors, Mr. Zelenko. Mr. Zelenko. 


STATEMENT OF HON. HERBERT ZELENKO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Zetenko. Madam Chairman and members of the committee, I 
have submitted a statement which I believe all of you have before 
you, and which I shall read and comment from as I go ahead. 

The present hearings relate particularly to section 33 of the Long- 
shoremen and Harbor Workers’ Compensation Act, which deals with 
the right of injured longshoremen to claim damages for injuries 
against persons or companies other than their employer. 

As a result of a recent decision of the Supreme Court of the United 
States, it would appear that the right of the longshoremen under sec- 
tion 33 to maintain third party actions—suits against persons other 
than the employer—has been endangered or seriously weakened. The 
decision also impairs the right of the employer to continus to have 
his liability fixed or limited under the act. The name of the case is 


1 








2 LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 


Ryan Stevedoring Co., Inc., Petitioner vy. Pan-Atlantic Steamship 
Corporation. 

At this time, I wish to annex the decision of the Court and make 
it a part of this statement. 

(The matter referred to is as follows :) 


In the Supreme Court of the United States 
No. 4—October Term, 1955 


RYAN STEVEDORING Co., INC., PETITIONER Vv. PAN-ATLANTIC STEAMSHIP CORPORATION 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND 
CIRCUIT 


[January 9, 1956] 


Mr. Justice Burton delivered the opinion of the Court. 

This case presents two questions as to the liability of a stevedoring contractor 
to reimburse a shipowner for damages paid by the latter to one of the contractor’s 
longshoremen on account of injuries received by him in the course of his em- 
ployment on shipboard. 1. The first question is whether the Longshoremen’s 
and Harbor Workers’ Compensation Act’ precludes a shipowner from asserting 
such a liability. 2. The second is whether the liability exists where a contractor, 
without entering into an express agreement of indemnity, contracts to perform a 
shipowner’s stevedoring operations and the longshoreman’s injuries are caused 
by the cointractor’s unsafe stowage of the ship’s cargo. For the reasons here- 
after stated, we answer the first question in the negative and the second in the 
affirmative. 

In 1949, respondent, Pan-Atlantic Steamship Corporation, a Delaware corpora- 
tion, operated the SS. Canton Victory in the American coatswise trade under a 
bareboat charter. As evidenced by letters, but without a formal stevedoring 
contract or an express indemnity agreement, respondent secured, for that year, 
the agreement of petitioner, Ryan Stevedoring Co., Inc., an Alabama corporation, 
to perform all stevedoring operations required by respondent in its coastwise 
service. Pursuant to that contract, petitioner loaded the Canton Victory at 
Georgetown, South Carolina, with mixed cargo. This included pulp board, such 
as is used in making corrugated paper and paper bags, shipped in rolls 4 feet 
wide and 3 to 5 feet long. Petitioner stowed some of these rolls side-by-side on 
the floor of Hatch No. 3 and “‘nested” others above them by placing the upper 
rolls in the troughs between the lower ones. To immobilize the rolls, it was nec- 
essary to secure or “chock” the bottom tier with wedges or with miscellaneous 
pieces of wood known as “dunnage.” There is little evidence as to what took 
place when he rolls were stowed at Georgetown but it was the uniform practice 
of petitioner’s longshoremen to stow such cargo under the immediate direction 
of their hatch foremen, while respondent’s cargo officers supervised the loading 
of the entire ship and had authority to reject unsafe stowage. 

A few days later, on July 20, 1949, in navigable water at a pier in Brooklyn, 
New York, petitioner engaged in unloading these rolls. While one of petitioner’s 
Brooklyn longshoremen, Frank Palazzolo, was working in Hatch No. 3, one roll, 
weighing about 3,200 pounds, broke loose from the others, struck him violently 
and severely injured his left leg. There is no evidence that he was negligent. 
On the other hand, it appears that the rolls in Hatch No. 3 had been insufficiently 
secured when stowed by petitioner in Georgetown. This is established by the 
absence of proper wedges and dunnage holding the rolls in place at the time of 
the accident. 

Petitioner’s insurance carrier under the Longshoremen’s Act paid Palazzolo 
$2,940 compensation and furnished him medical services costing $9,857.36, all 
without any formal award by the Deputy Commissioner. As permitted by § 33 


144 Stat. 1424 et seq., as amended, 33 U. S. C. § 901 et seq. 









































































LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 3 


of that Act, Palazzolo sued the respondent shipowner in the Supreme Court of 
New York.* He claimed that the unsafe stowage of the cargo, which caused his 
injuries, established either the unseaworthiness of the ship, or the shipowner’s 
negligence in failing to furnish him with a safe place to work, or both. The ship- 
owner removed the case to the United States District Court for the Eastern 
District of New York and filed a third-party complaint against petitioner. By 
stipulation, Palazzolo’s case against the shipowner was tried to a jury, which 
returned in his favor for $75,000. The District Court entered judgment on the 
jury verdict. From the above sum, petitioner’s insurance carrier was to be re- 
imbursed for the $12,797.36 it had advanced because of Palazzolo’s injuries. 

Also by stipulation, the shipowner’s third-party complaint was submitted on 
the same record to the judge who had presided over Palazzolo’s case. He dis- 
missed the complaint. 111 F. Supp. 505. The Court of Appeals affirmed Palaz- 
zolo’s judgment but reversed the dismissal of the third-party complaint and di- 
rected that judgment be entered for the shipowner. 211 F. 2d 277. Petitioner, 
the stevedoring contractor, contends that the order reversing the dismissal of the 
impleader suit is erroneous. Because of the wide application of the case and 
the conflicting views that have been expressed on the issues, we granted certiorari. 
348 U. S. 813. The United States filed a brief as amicus curiae in support of 
the shipowner and took part in the oral argument. 348 U. 8.948. The judgment 
was affirmed by an equally divided Court, 349 U. S. 901, but the case was restored 
to the docket for reargument before a full Court, 349 U. S. 926. 


1, The first question is whether the Longshoremen’s Compensation Act precludes 
the assertion by a shipowner of a stevedoring contractor’s liability to it, 
where the contractor is also the employer of the injured longshoreman. 


Neither court below discussed this question, although petitioner presented it to 
them. Petitioner’s argument is based upon the following provision in the Long- 
shoremen’s and Harbor Workers’ Compensation Act : 


Src. 5. The liability of an employer prescribed in section 4 [for compensa- 
tion] shall be exclusive and in place of all other liability of such employer 
to the employee, his legal representative, husband or wife, parents, depend- 
ents, next of kin, and anyone otherwise entitled to recover damages from 
such employer at law or in admiralty on account of such injury or death, 
except that if'an employer fails to secure payment of compensation as re- 
quired by this Act, an injured employee, or his legal representative in case 
death results from the injury, may elect to claim compensation under this 
Act, or to maintain an action at law or in admiralty for damages on ac- 


count of such injury or death. * * *” [Emphasis supplied.] 44 Stat. 1426, 
33 U.S. C. § 905. 


The obvious purpose of this provision is to make the statutory liability of 
an employer to contribute to its employee’s compensation the exclusive liability 
of such employer to its employec, or to anyone claiming under or through such 
employee, on account of his injury or death arising out of that employment. In 
return, the employee, and those claiming under or through him, are given a sub- 
stantial quid pro quo in the form of an assured compensation, regardless of 
fault, as a substitute for their excluded claims. On the other hand, the Act 


2“Spec. 88. (a) If on account of a disability or death for which compensation is payable 
under this Act the person entitled to such compensation determines that some person other 
than the employer is liable in damages, he may elect, by giving notice to the deputy com- 
missioner in such manner as the Secretary [of Labor] may provide, to receive such com- 
pensation or to recover damages against such third person. 

“(b) Acceptance of such compensation under an award in a compensation order filed by 
the deputy commissioner shall operate as an assignment to the employer of all right of the 
person entitled to compensation, to recover damages against such third person. “ 

“(i) Where the employer is insured and the insurance carrier has assumed the payment 
of the compensation, the insurance carrier shall be subrogated to all the rights of the 
employer under this section.” 44 Stat. 1440, as amended, 33 U. S. C. § 933 (a) (b) and (i). 

For procedure to secure an award of compensation, see § 19, 49 Stat. 1435-1436, as 
amended, 33 U. 8. C. § 919. 

A longshoreman, after accepting compensating payments from his employer without an 
award, may sue a third-party tortfeasor for his injuries. American Stevedores v. Porello, 
330 U. S. 446, 454-456. If the facts permit, he may recover from the shipowner for unsea- 
worthiness, or for negligence, or both. Pope & Talbot v. Hawn, 346 U. S. 406. 








































































4 LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 


prescribes no quid pro quo for a shipowrer that is compelled to pay a judg- 
ment obtained against it for the full amount of a longshoreman’s damages.* 

Section 5 of the Act expressly excludes the liability of the employer “to the 
employee,” or others, entitled to recover “on account of such [employee's] in- 
jury or death.” Therefore, in the instant case, it excludes the liability of the 
stevedoring contractor to its longshoreman, and to his kin, for damages on ac- 
count of the longshoreman’s injuries. At the same time, however, § 5 expressly 
preserves to each employee a right to recover damages against third persons.‘ 
It thus preserves the right, which Palazzolo has exercised, to recover damages 
from the shipowner in the present case. The Act nowhere expressly excludes 
or limits a shipowner’s right, as a third person, to insure itself against such a 
liability either by a bond of indemnity, or the contractor’s own agreement to 
save the shipowner harmless. Petitioner’s agreement in the instant case amounts 
to the latter for, as will be shown, it is a contractual undertaking to stow the 
cargo “with reasonable safety” and thus to save the shipowner harmless from 
petitioner’s failure to do so. 4 

In the face of a formal bond of indemnity this statute clearly does not cut 
off a shipowner’s right to recover from a bonding company the reimbursement 
that the indemnitor, for good consideration, has expressly contracted to pay. 
Such a liability springs from an independent contractual right. It is not an 
action by or on behalf of the employee and it is not one to recover damages 
“on account of” an employee’s “injury or death.” It is a simple action to recover, 
under a voluntary and self-sufficient contract, a sum measured by foreseeable 
damages occasioned to the shipowner by the injury or death of a longshoreman 
on its ship. 

A like result occurs where a shipowner sues, for breach of warranty, a sup- 
plier of defective ship’s gear that has caused injury or death to a longshoreman 
using it in the course of his employment on shipboard. And a like liability for 
breach of contract accrues to a shipowner against a stevedoring contractor in 
any instance when the latter’s improper stowage of cargo causes an injury on 
shipboard to some one other than one of its employees. The coincidence that 
the loading contractor here happens to be the employer of the injured long- 
shoreman makes no difference in principle. While the Compensation Act pro- 
tects a stevedoring contractor from actions brought against it by its employee 
on account of the contractor’s tortious conduct causing injury to the employee, 
the contractor has no logical ground for relief from the full consequences of its 
independent contractual obligation, voluntarily assumed to the shipowner, to 
load the cargo properly. See American Stevedores v. Porello, 330 U. 8. 446; 
Crawford vy. Pope & Talbot, 206 F. 2d 784, 792-793; Brown v. American-Hawaiian 
8. 8. Co., 211 F. 2d 16; Rich v. United States, 177 F. 2d 688; United States v. 
Arrow Stevedoring Co., 175 F. 2d 329.° 

The shipowner’s action here is not founded upon a tort or upon any duty 
which the stevedoring contractor owes to its employee. The third-party com- 
plaint is grounded upon the contractor’s breach of its purely consensual obli- 
gation owing to the shipowner to stow the cargo in a reasonably safe manner. 


SIn the instant case, the stevedoring contractor, however, has received a contractual 
quid pro quo from the shipowner for assuming responsibility for the proper performance of 
all of the latter’s stevedoring requirements, including the discharge of foreseeable damages 
resulting to the shipowner from the contractor’s improper performance of those require- 
ments. See Restatement, Contracts, §§ 334, 330; Bethlehem Shipbuilding Corp. v. Gutradt 
Co.,10 F. 24 769: Mowbray v. Merryweather, [1895] 2 Q. B. 640. 

4 See § 33 (a) in note 2, supra. 

5 There is nothing in the legislative history of the Compensation Act calling for a con- 
trary interpretation. Our interpretation of that Act is supported also by that of the New 
York Workmen’s Compensation Act upon which it is modeled. The latter Act provides 
that the—“liability of an employer [for compensation] prescribed by the last preceding 
section shall be exclusive and in place of any other liability whatsoever, to such employee, 
his personal representatives, husband, parents, dependents or next of kin, or anyone other- 
wise entitled to recover damages, at common law or otherwise on account of such injury or 
death * * * McKinney’s N. Y. Laws, Workmen's Compensation Law, § 11. 

See Westchester Lighting Co. v. Westchester County Corp., 278 N. Y. 175, 15 N. B. 2d 
567. Other state courts have reached comparable results as to exclusive liability clauses 
in their respective Compensation Acts. 2 Larson, Workmen’s Compensation Law, 
§§ 76.00—76.44 (a). 
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Accordingly, the shipowner’s action for indemnity on that basis is not barred 
by the Compensation Act.§ 


2. The other question is whether, in the absence of an express agreement of in- 
demnity, a stevedoring contractor is obligated to reimburse a shipowner for 
damages caused it by the contractor’s improper stowage of cargo. 


The answer to this is found in the precise ground of the shipowner’s action. 
By hypothesis, its action is not based on a bond of indemnity such as it may 
purchase by way of insurance, or may require of its stevedoring contractor, 
and which expressly undertakes to save the shipowner harmless. If the ship- 
owner did hold such an express agreement of indemnity here, it is not disputed 
that it would be enforceable against the indemnitor. On the other hand, the 
shipowner’s action for indemnity here is not based merely on the ground that 
the shipowner and contractor each is responsible in some related degree for the 
tortious stowage of cargo that caused injury to Palazzolo. Such an action, 
brought without reliance upon contractual undertakings, would present the bald 
question whether the stevedoring contractor or the shipowner, because of their 
respective responsibilities for the unsafe stowage, should bear the ultimate 
burden of the injured longshoreman’s judgment. That question has been widely 
discussed elsewhere in terms of the relative responsibility of the parties for the 
tort, and those discussions have dealt with concepts of primary and secondary 
or active and passive tortious conduct.’ Because respondent in the instant case 
relies entirely upon petitioner’s contractual obligation, we do not meet the 
question of a noncontractual right of indemnity or of the relation of the Com- 
pensation Act to such a right. 

The shipowner’s claim here also is not a claim for contribution from a joint 
tortfeasor. Consequently, the considerations which led to the decision in Halcyon 
Lines v. Haenn Ship Corp., 342 U. S. 282, are not applicable. See American Mu- 
tual Liability Ins. Co. v. Matthews, 182 F. 2d 322. 

The shipowner here holds petitioner’s uncontroverted agreement to perform all 
of the shipowner’s stevedoring operations at the time and place where the cargo 
in question was loaded. That agreement necessarily includes petitioner’s obli- 
gation not only to stow the pulp rolls, but to stow them properly and safely. 
Competency and safety of stowage are inescapable elements of the service under- 
taken. This obligation is not a quasi-contractual obligation implied in law or 
arising out of a noncontractual relationship. It is of the essence of petitioner’s 
stevedoring contract. It is petitioner’s warranty of workmanlike service that is 
comparable to a manufacturer’s warranty of the soundness of its manufactured 
product. The shipowner’s action is not changed from one for a breach of con- 
tract to one for a tort simply because recovery may turn upon the standard of 
the performance of petitioner’s stevedoring service.® 

The Court of Appeals has stated that the liability of petitioner in this case is 
for the performance of its obligation to stow the rolls on board ship “in a reason- 
ably safe manner.” 211 F. 2d, at 279. That court also has affirmed the decision 
of the District Court which was based upon the verdict of the jury that peti- 
tioner’s improper stowage of the rolls produced either the unseaworthiness of the 
ship, or the hazardous working condition which is the basis for the shipowner’s 
liability to Palazzolo. 

Petitioner suggests that, because the shipowner had an obligation to supervise 
the stowage and had a right to reject unsafe stowage of the cargo and did not 


® We do not reach the issue of the exclusionary effect of the Compensation Act upon a 
right of action of a shipowner under comparable circumstances without reliance upon an 
indemnity or service agreement of a stevedoring contractor. See Brown v. American- 
Hawaiian 8. 8. Co., 211 F. 2d 16, 18; States 8. 8. Co. v. Rothschild International Steve- 
doring Co., 205 F. 2d 253; Slattery v. Marra Bros., 186 F. 2d 134 (N. J. statute) : United 
States vy. Rothschild International Stevedoring Co., 183 F. 24 181; American Mutual Lia- 
bility Ins. Co. v. Matthews, 182 F. 2d 322; American District Telegraph Co. v. Kittleson, 
179 F. 2d 946: McFall vy. Compagnie Maritime Belge, 304 N. Y. 314, 107 N. B. 2d 463. 
And see generally, Weinstock, The Employer’s Duty to Indemnify Shipowners for Damages 
Recovered by Harbor Workers, 103 U. of Pa. L. Rev. 321 (1954). 

7 See Brown v. American-Hawaiian 8. 8. Co., supra; Crawford vy. Pope & Talbot, supra; 
McFall v. Compagnie Maritime Belge, supra; Weinstock, The Employer’s Duty to Indem- 
nify Shipowners for Damages Recovered by Harbor Workers, supra. 

® See Union Stock Yards Co, vy. Chicago, B. & Q. R. Co., 196 U. S. 217: Brown v. Ameri- 
can-Hawaiian 8. 8. Co., supra; Crawford v. Pope & Talbot, supra, at 792-793: American 
Mutual Liability Ins. Co. v. Matthews, supra, at 323-325; Rich v. United States, supra; 
Bethlehem Shipbuilding Corp. v. Gutradt Co., supra; Mowbray vy. Merryweather, supra; 
Dunn v. Uvalde Asphalt Paving Oo., 175 N. Y. 214, 67 N. B. 439. 
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do so, it now should be barred from recovery from the stevedoring contractor of 
any damage caused by that contractor’s uncorrected failure to stow the rolls “in 
a reasonably safe manner.” Accepting the facts and obligations as above stated, 
the shipowner’s present claim against the contractor should not thereby be 
defeated. Whatever may have been the respective obligations of the stevedoring 
contractor and of the shipowner to the injured longshoreman for proper stowage 
of the cargo, it is clear that, as between themselves, the contractor, as the war- 
rantor of its own services, cannot use the shipowner’s failure to discover and cor- 
rect the contractor’s own breach of warranty as a defense. Respondent’s failure 
to discover and correct petitioner’s own breach of contract cannot here excuse 
that breach.’ 
The judgment of the Court of Appeals, accordingly, is 





Affirmed. 
In the Supreme Court of the United States 


No. 4—October Term, 1955 


RYAN STEVEDORING Co., INC., PETITIONER 
v. 
PAN-ATLANTIC STEAMSHIP CORPORATION 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


{January 9, 1956] 


Mr. Justice BLiack, with whom THe CuHieFr Justice, Mr. Justice DovueGtas, 
and Mr. JUSTIcE CLARK concur, dissenting. 

The petitioner, Ryan Stevedoring Company, is an employer subject to the 
Longshoremen’s and Harbor Workers’ Compensation Act.’ Section 5 of that Act 
completely abolished all rights of longshoremen to sue their employers for in- 
juries resulting from negligence of the employer or his employees. The Act sub- 
stituted for old tort remedies a prescribed schedule of compensation for em- 
ployees’ injuries or death which was declared to be “exclusive and in place of 
all other liabiilty of such employer to the employee * * * and anyone otherwise 
entitled to recover damages from such employer at law or in admiralty on 
account of such injury or death * * *.” I think the Court’s holding today 
breaks promises the Act made both to employers and employees. My view re- 
quires a more detailed statement of the facts and circumstances of this case than 
appears in the Court’s opinion. 

Palazzolo, an employee of Ryan, the stevedore, was injured while unloading 
2argo on a ship owned by the respondent, Pan-Atlantic Steamship Corporation. 
As authorized by § 33 Palazzolo elected to sue the shipowner rather than accept 
a compensation award. In his complaint he charged that his injury was solely 
due to the negligent manner in which a number of heavy rolls of paper pulp had 
been stowed, or to the resulting unseaworthiness of the vessel. One of these rolls 
weighing about 3,200 pounds had broken loose from its position and seriously 
injured Palazzolo. The shipowner answered denying the allegations of negligence 
and unseaworthiness. At the same time the shipowner filed a complaint of its 
own against Ryan, the stevedore, alleging that any injury Palazzolo had received 
was solely attributable to the negligent manner in which the stevedore’s em- 
ployees had stowed the rolls of pulp. On this basis the shipowner asked the 
court to compel the stevedore to reimburse the shipowner for any judgment 
Palazzolo might obtain against the shipowner. Palazzolo’s case against the ship- 
owner was submitted to a jury; the shipowner’s claim for reimbursement by the 
stevedore was tried by the judge largely on the same evidence and issues sub- 
mitted to the jury. The facts in summary were these: 

The stevedore’s employees loaded the roils of pulp in Georgetown, South Caro- 
lina, and four or five days later different employees of the same stevedore un- 
loaded them in New York. This was pursuant to a general contract under which 
Ryan had agreed to perform the shipowner’s stevedoring services along the At- 
lantic and Gulf coasts. The terms of the contract were set out in written memo- 


® See Berti v. Compagnie de Navigation Cyprien Fabre, 213 F. 2d 397; Hastorf Contract- 
ing Co. v. Ocean Transportation vere, 4 me 2d 583, aff’ d, 4 F. 2d 584: Mowbray v. Merry- 
weather, supra; Boston Woven Hose » eneas. 178 Mass. 232, 59'N. E. 657. 

144 Stat. 1424, as amended, 33 U. 8. .y 901 
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randums prepared by the shipowner and agreed to by the stevedore. These 
memorandums contained a simple agreement to do the stevedoring for an agreed 
compensation plus, in some circumstances, cost of the stevedore’s insurance. 
There was nothing further from which it could possibly be inferred that Ryan 
would be under a duty to indemnify the shipowner for losses resulting from any 
negligent stowage by Ryan’s employees. To prevent injuries to cargo, crew and 
longshoremen, it is necessary and customary to put some kind of props or sup- 
ports under or against the heavy pulp rolls to keep them stationary until such 
time as they are unloaded. Some witnesses testified that a thick, heavy, strong 
piece of lumber cut into a special wedge shape, called a “chock,” is a satisfactory 
kind of support under the rolls. Failure to use “chocks” may, as testified by one 
of the ship’s officers, permit the rolls to run “rampant.” Other witnesses testified 
that in addition to chocking, safety required that wooden floors be placed between 
the layers of rolls. All agreed, however, that indiscriminate scraps of wood 
called “dunnage” are wholly inadequate supports. All but one witness who testi- 
fied swore that the roll that broke loose and injured Palazzolo in New York had 
nothing but “dunnage” under or against it. The lone exception was the ship’s 
officer who swore that he saw wedges under the rolls in New York. No one testi- 
fied that wooden floors were used or that they were made available by the ship- 
owner. There was testimony that this shipowner never used chocks or wooden 
flooring and that in New York the longshoremen had looked for chocks but none 
were to be found on the ship. An officer of the shipowner testified that he was 
on the ship in Georgetown, South Carolina, while it was being loaded; that it was 
his primary duty to watch and see that the rolls were properly stowed and 
chocked; that he did watch; that chocks were available as part of the ship’s 
“gear”; that he saw chocks, not dunnage, put under the rolls; that had any 
attempt been made to stow the rolls without using chocks he would have tried 
to stop the stevedore; that “these stevedores and the chief officer and the maie 
on watch generally cooperate and work together in the stowage in the overall 
stowage of the cargo.” ‘Thus the uncontradicted testimony of the ship’s officer 
was sufficient to support a finding that he as a represenative of the ship actively 
joined in stowing the rolls in the way in which they arrived at New York. And 
other evidence was sufficient to support a finding that the cargo arrived in New 
York unprotected by chocks. 

These issues were properly submitted to the jury by the judge in his charze. 
He told the jury that it could not find the ship unseaworthy on account of the 
way in which the goods were unloaded in New York. The issue thus revolved 
around stowage in South Carolina which was actively supervised by the ship's 
officers. The court submitted to the jury the questions, among others, as to 
whether the ship had available for use proper equipment to stow these dangerous 
rolls and whether the ship’s officers were guilty of negligent loading and stowage 
in South Carolina. The jury gave Palazzolo a verdict for $75,000. The trial 
judge found in deciding the shipowner’s indemnity claim against the stevedore 
that the ship’s officer present at the stowage “did not properly perform his ad- 
mitted duty to supervise the safe and careful loading of the vessel,” although 
he had “authority to remedy the condition or halt the work.” 111 F. Supp. 505, 
507. He concluded from this and other findings’ that the ship and the stevedore 
were “joint-tortfeasors” and therefore declined to order the stevedore to reim- 
burse the shipowner. 

The Court of Appeals held that there was adequate evidence to support the 
jury’s finding that the shipowner was negligent and that the ship was unsea- 
worthy because of the defectively stowed rolls. That court nevertheless held 
that the stevedore had to reimburse the shipowner for its loss despite the findings 
of the jury and the trial court that the loss occurred because of the shipowner’s 
negligence. The Court of Appeals justified imposing payment of the $75,000 


2The trial court also found that the ship’s officer “in the exercise of reasonable care 
should have discovered and corrected” the defective stowage conditions. Had this been 
the only ship’s negligence found it might be material in considering the question of 
common-law indemnity. But this Court relies on contractual indemnity. 

3% Even though the question of unseaworthiness was also submitted to the jury, it depended 
wholly upon whether there was negligent stowage. Under the undisputed testimony of the 
ship’s officer the jury and judge had to find that the shipowner was guilty of negligence 
if the stevedore was. Moreover, if the shipowner failed to provide the proper gear in the 
way of chocks or lumber, the shipowner was guilty of negligence whether the stevedore was 
or not. In this case, therefore, the shipowner’s negligence and unseaworthiness were one 
and the same thing. And if the shipowner failed to supply needed gear in the way of 
chocks or lumber, it would have been permissible to find that this was the “sole” cause of 
Palazzolo’s injuries. 
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verdict on the stevedore on the ground that Palazzolo’s injury was due to the 
“sole,” “primary,” or “active” negligence of the stevedore’s employees. But the 
court’s suggestion that the injury could have been due to the “sole” negligence 
of the stevedore is answered by the part of the court’s opinion holding that there 
was adequate evidence to support the jury and trial court’s finding that the ship- 
owner itself was negligent. Use of the words “primary” and “active” seems to 
indicate that the Court of Appeals believed it should look at this cold record and 
find for itself whether the stevedore’s employees or the ship’s employees were 
guilty of this type of negligence. I do not agree that the Court of Appeals should 
make such findings. And if the Court of Appeals’ cryptic statements about “sole,” 
“active” and “primary” can be considered as upsetting any of the findings of the 
trial court, I think the Court of Appeals’ action should be set aside as clearly 
erroneous. McAllister v. United States, 348 U.S. 19. 

I have set out the evidence in some detail because I think it shows almost 
beyond doubt that this stevedoring company is being required to pay a $75,000 
verdict “on account of” injuries to an employee received in the line of that 
employee’s duties. This is at least $60,000 more than it would have to pay 
under the Longshoremen’s Act. That Act was revolutionary in its field. It 
took away from longshoremen the right to sue their employers for negligence 
and substituted a fixed schedule of compensation for injuries regardless of fault. 
Many workers and employers opposed the compensation scheme. The workers 
deplored loss of their chance to get big tort verdicts. But Congress thought it 
best to give them a more certain and less expensive recovery, even though far 
less in amount than some tort recoveries might be. Many employers preferred 
to take their chance on defeating employees’ damage suits under the old tort 
system. The idea of “liability without fault” was abhorrent to them. Congress 
weighed the conflicting interests of employers and employees and struck what 
was considered to be a fair and constitutional balance.‘ Injured employees 
thereby lost their chance to get large tort verdicts against their employers, but 
gained the right to get a sure though frequently a more modest recovery. 
However, § 33 did leave employees a chance to recover extra tort damages from 
third persons who negligently injured them. And while Congress imposed ab- 
solute liability on employers, they were also accorded counterbalancing advan- 
tages. They were no longer to be subjected to the hazards of large tort verdicts. 
Under no circumstances were they to be held liable to their own employees for 
more than the compensation clearly fixed in the Act. Thus employers were given 
every reason to believe they could buy their insurance and make other business 
arrangements on the basis of the limited Compensation Act liability. More 
than that, § 33 of the Act also provides that for compensation paid an employee 
an employer shall himself be reimbursed or indemnified out of any money col- 
lected as a result of an employee’s claim for negligent injury by a third person. 
But the end result here is that this employer is actually mulcted in damages 
because its employee successfully prosecuted a third-party action. Liability is 
thus imposed because of the negligence of the employer’s other employees. This 
the Act forbids. Whether called “common law indemnity,” “contribution,” “sub- 
rogation,” or any other name, the result is precisely the same. The employer 
has to pay more “on account of” an injury to his employee than Congress said 
he should. 

I agree, of course, that if the employer here had made a contract, oral or 
written, agreeing to hold this shipowner harmless or to indemnify the shipowner 
against liability for injuries to petitioner’s employees caused by the shipowner’s 
negligence in whole or in part, the contract would have been valid and in- 
demnity could have been obtained. For the Longshoremen’s Act does not forbid 
employers under it to make independent agreements but to indemnify others. But 
I think there is not the slightest support in this record for a finding that any 
such contract was made. No such allegation was made in the shipowner’s 
complaint. And the shipowner’s counsel was careful to stipulate during the 
course of the trial that his action was not based on a contract but on common- 


“See Orowell v. Benson, 285 U. 8. 22. 37-42: New York Contest R. Co. v. White, 243 
T. S. 188, 201-202. Cf. Ives v. South Buffalo R. Co., 201 N. Y. 271, 94 N. B. 431. 
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law indemnity.” I recognize that common-law indemnity may sometimes arise 
where two people commit a tort or wrong which hurts the same person. AS 
between wrongdoers the courts will under some circumstances impose the total 
liability on the “primary” or “active” wrongdoer, apparently meaning the 
wrongdoer the court deems to be the most negligent. But indemnity so im- 
posed is plainly “on account of” the negligence of the wrongdoer or his em- 
ployees. The Act expressly forbids such a recovery by “anyone” from a steve- 
doring company “on account” of an injury to one of its longshoremen. Plainly, 
common-law indemnity should not be used to fasten such a liability on a steve- 
doring company. I suppose it is for this reason that the Court purports to find 
an actual contract to indemnify and thus decides the case on an issue neither 
presented in the complaint nor considered by the trial court. 

A genuine contract as distinguished from a liability imposed by law, some- 
times called a “quasi-contract,” requires mutual agreement of the parties. It 
is for this reason that the courts have frequently said that the cardinal rule in 
the interpretation of contracts is that the intention of the parties should be 
ascertained and enforced.° And courts do not ordinarily stretch language in 
order to find that one person has agreed to indemnify another when the latter 
negligently hurts someone.” Special caution should be used in construing con- 
tracts so as to impose indemnity liability on companies not engaged in the busi- 
ness of writing indemnity insurance. 

I think there is not a shred of evidence to support the Court’s inference that this 
stevedore voluntarily agreed to give up the liimted liability which the Longshore- 
men’s Act was deliberately designed to afford. The Court finds nothing to support 
such a conclusion except that the stevedore agreed to do a stevedoring job. From 
that the Court implies that it was to do a good workmanlike job. From there it 
takes the next step—which should be more difficult than it appears to be—and 
says that the stevedoring company also agreed to give up its immunity under the 
Act and pay any judgments that might be rendered in favor of the stevedore’s em- 
ployees against the shipowner for its negligence. The precise scope of the in- 
demnity which the Court finds the stevedore intended to assume is left in doubt. 
Are we to assume that the stevedore agreed to an unlimited liability for indemnity 
without regard to the comparative or qualitative proportions of negligence as be- 
tween its employees and the employees of the shipowner? Are we even to assume 
that the stevedore deliberately and intentionally agreed to indemnify the ship- 
owner upon a court’s finding that the stevedore’s negligence was the “sole,” “pri- 
mary,” or “active” cause of injury? Findings of fact based on these standards are 
never easy. And in efforts to formulate a common-law indemnity remedy courts 
themselves have groped considerably in trying to give meaning to the terms “pri- 
mary” and “active.” Is an understanding of the different nuances of “sole,” 
“primary” and “active” to be attributed to stevedoring companies in judicial 
rewriting of work contracts so as to make them indemnity contracts? Surely 
before this Court determines the existence of a contract and the seope of its cover- 
age the case should be sent back to the trial court so that these issues could be 
determined after a full hearing on the facts. The issues were not tried in the 
District Court and not tried in the Court of Appeals. The issues have never been 
tried. In American Stevedores, Inc. v. Porello, 330 U. S. 446, we remanded a case 
to the trial court for a hearing on evidence as to the scope of a contract of in- 
demnity even though it was written. Here there is not even an oral contract to 
indemnify. Before creating a contract it might be appropriate to follow the course 


5“Mr. Behrens [counsel for shipowner]: This right of indemnity alleged by Pan-Atlantic 
is a right of common-law indemnity rather than a contractual provision. My question is 
how to get such facts before your Honor. 

“Your Honor, there was a motion for summary judgment in this case by Ryan, to which 
be’ Rapenes the exchange of correspondence between Ryan and Pan-Atlantic, which is a 
contract. 

“Now, the question is whether those documents should now be put in evidence before your 
Honor, or whether your Honor will infer from the absence of any proof on the subject that 
there was no contractual indemnity. 

“Mr. Schwartz [counsel for Ryan]: I think we can agree and stipulate between us that 
whatever contractual pone oo eee ‘was made between Pan-Atlantie and Ryan, did not 
contain any expressed provision for indemnity, and it is Mr. Behrens’ position in this 
etter that his claim over is based solely upon an implied right of indemnity, as implied 

n law. 

“Mr. Behrens: That is correct * * *. 

“Mr. Schwartz: I will stipulate that there is no contractual provision for indemnity. 
“Mr. Behrens: And I will so stipulate, if that is satisfactory to your Honor. 

“The Court: Very well.” 

* See, e. g., Mauron v. Bullus, 16 Pet. 528, 5384; Canal Co. v, Hill, 15 Wall. 94, 99-100. 

7 See, e. g., cases collected in Note, 175 A. L. R. 8, 29-32. 
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we did in Porello. Or is the Court rejecting this phase of Porello? Cf. Halcyon 
Lines v. Haenn Ship Ceiling & Refining Corp., 342 U. 8S. 282, 284. 

Finally, the Court’s action here not only deprives the employer of his limited 
liability, it makes the right of employees to recover damages from third parties a 
barren promise, Section 33 of the Act provides two ways for an injured employee 
to obtain damages from a negligent third person: (1) The employee may elect to 
waive statutory compensation from his employer and sue the negligent third 
person directly for damages. (2) If the employee accepts a compensation award 
the employer may sue the third person as statutory assignee of the employee’s 
claim, but all the employer recovers in excess of the amount of the compensation 
award must be paid over to the employee. Palazzolo was able to make an election 
and bring his own suit because his employer was financially interested in the out- 
come of his case and therefore advanced money to Palazzolo to sustain him 
during his injury until his case against the third party could be tried. The Court 
takes away all incentive for employers to follow this course in the future. Here- 
after stevedoring companies under circumstances like this will know that it is 
decidedly to their advantage that no third party actions be brought. An employer 
like Ryan will hereafter know that if he or his employee prosecutes a claim 
against a third party and obtains a judgment for the employee's benefit, every 
dime of the judgment will have to be paid by the employer himself. Human na- 
ture and habits being what they are, employers will not be eager to finance suits 
against themselves. Injured longshoremen are not ordinarly wealthy enough to 
support themselves without work pending the trial of lengthy lawsuits. Yet if 
an employee accepts a compensation award only his employer can bring suit 
against the third person, and the employer will not be overly anxious to sue him- 
self. It has been suggested that we can expect the courts to protect employees 
under such circumstances. In other words, the employee who has accepted com- 
pensation must go into court to protect himself against his employer before he 
goes into court to protect his claim against a third party who has negligently 
injured him. I cannot believe Congress would have given employers such com- 
plete control over these suits if it had thought the employers could be held liable 
for everything recovered. The actual effect of the Court’s holding is this: The 
employer as an assignee of an employee’s claim will know that if he wins a law- 
suit, he loses a lawsuit. This knowledge will not give him a yearning anxiety to 
file suit. Even though he yields to the call of duty and files the lawsuit, he might 
not be exceedingly anxious to write a good complaint. His other pleadings might 
not be all that a zealous lawyer would desire. Although the employer must pay 
the judgment, his will be the opening argument to the jury. And when the last 
word is said in the closing argument, it will be made by counsel who knows that 
if he persuades the jury to give his client a verdict his client will have to pay it. 
Counsel will also know that if he happens to lose the case his client will be the 
winner. Such is the state of affairs brought about by the Court’s holding that this 
employer intended to make a contract which would subject him to the very lia- 
bility that Congress had abolished. 

There has been considerable disagreement in this Court and among other courts 
about three of our recent holdings, Seas Shipping Oo. v. Sieracki, 8328 U. 8. 85; 
Halcyon Lines v. Haenn Ship Ceiling & Refitting Corp., 342 U. S. 282; and Pope 
é& Talbot, Ine. v. Hawn, 346 U. 8. 406. In each of these cases a worker in the same 
position as Palazzolo sued a shipowner alleging negligence and unseaworthiness. 
Judgments were obtained against the shipowners. We held in the Halcyon case 
that the shipowner could not under the common-law doctrine of “contribution,” 
force injured employees’ employers to pay part of the judgment against the ship- 
owner. The Sieracki and Halcyon cases were reaffirmed in Pope & Talbot. In 
that case we refused to permit a shipowner to shift part of his loss to the injured 
person’s employer on his argument that the employer, who was under the Long- 
shoremen’s Act, negligently contributed to the injury. We rejected the contention 
on the ground that if accepted, it “would frustrate this [Act’s] purpose to protect 
employers who are subjected to absolute liability by the Act.” 346 U.S. 412. 
The Court’s opinion today provides a way under which by simple change of words 
and remedial formulas the results reached in: our three former cases can be 
undermined. Employees like Sieracki and Palazzolo will find it practically im- 
possible to get their cases for injuries against third persons tried in a court. And 
a shipowner who wants to shift liability wholly to a stevedoring company can do 
so by a very simple method. He can allege that the stevedoring company inten- 
tionally made a contract agreeing to indemnify him under circumstances like 
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those in this case; that allegation will be automatically proved by simply estab- 
fishing the fact that the stevedoring company contracted to do some work on the 
ship; the result will be that the employer is wholly deprived of the protection of 
limited liability which the Act was intended to provide. And while this will be 
accomplished under the name of “contract,” it will really be achieved because the 
Court has announced as an absolute principle of law that without regard to 
whether a stevedoring company intends to agree to indemnify, it has so agreed if 
it agrees to do a job. Thus by indirection rights of longshoremen and their em- 
ployers recognized by this Court in Sieracki, Halcyon, and Pope & Talbot are taken 
away. In effect the Sieracki case is rejected. 
I would reverse this case. 


Mr. Zetenxko. Prior to the Ryan decision, there were a number of 
cases before the Supreme Court involving the question as to whether 
or not the employer could be forced to contribute where the longshore- 
men had recovered damages against the third party—these cases are 
mentioned by name and legal reference on page 12 |p. 10 of this hear- 
ing] of the annexed case. They are the cases of Seas Shipping Com- 
pany Vv. Sieracki (328 U. 8. 85), Haleyon Lines v. Haenn Ship Ceil- 
ing & Refitting Corp, (342 U. S. 282), and Pope & Talbot, Inc. v. 
Hawn (346 U.S. 406). 

In each instance, the Supreme Court resisted all attempts to have 
the employer charged with a sum greater than that paid or due in 
compensation. 

However, the ruling in the Ryan case places additional liability 
upon the pees or which in my opinion, is not within the original 
congressional intent of the act. 

Very briefly, the facts in the Ryan case were as follows: There was 
a longshoreman named Palazzolo who was injured in the port of New 
York while assisting in the course of his work in unloading some cargo, 
and without going into the legal technicalities of it, he brought a law- 
suit against the steamship company and he recovered a judgment, 
I think a substantial one, of about $75,000 against the steamship com- 
pany which was not his employer. 

Therefore, the steamship company commenced a lawsuit against 
Palazzolo’s employer, the Ran dievedorinig Co., claiming this situa- 
tion: Somewhere in the South, I believe it was in North or South 
Carolina, the Ryan Co., which was the employer of the fellow who 
was hurt in New York, had made a contract with this steamship com- 
pany to load this cargo on the vessel, and it was then to go up to New 

ork, where it was unloaded by the Ryan Co., the same stevedoring 
company, and this steamship company claimed that the fault, or the 
negligence was partly, or all, due to the Ryan Co., in loading the vessel 
down in the South. I just mentioned to the committee the fact that 
there were a number of cases before the Ryan case in the Supreme 
Court where a steamship company, having been assessed a certain 
amount of damages in Eidos third-party cases, had then proceeded 
against the stevedoring company claiming the fault was theirs. 

Mr. Smitu. Mr. Zelenko. 

Mr. ZeLenKo. Yes, General. 

Mr. Smarn. I want to be sure that I get this straight now. The Ryan 
Co. loaded the ship in South Carolina, and then it was the same steve- 
doring company that handled the unloading operation in New York? 

Mr. ZeLtenxo. Yes. LR 

Mr. Smrru. There were not two stevedoring companies involved 

Mr. Zetenko. No, it was just the Ryan Co. Sometimes it is a differ- 
ent company but in this case it happened to be the same company. 
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Now, in these other cases, the names of which I mentioned, some of 
them were the same company and I think some of them were not, but 
in any event, the steamship company, having been assessed these dam- 
ages, then proceeded against these other companies, but the Supreme 
Court had always ruled that the steamship company in fact could 
get pat of its money back because the act limited the hability imposed 
on the euploses to just compensation. 

In the Ryan case, the employer was held liable on the basis of a con- 
tractual obligation with the third party shipowner. The majority 
opinion of the Court was based upon the theory of natural consequences 
flowing from a contract and not on the basis of fault. However, the 
Court gave no consideration to the effect of its ruling upon the act as it 
would apply to rights and remedies of the employee. 

The dissenting opinion clearly outlines the probable unusual and 
damaging effects of the decision both upon the employee and employer. 

It is apparent, therefore, that remedial legislation is needed at once 
to prevent evisceration of certain benefits of the act. 

The employer apparently has his sole remedy to limit his liability 
in the appropriate situation only under the terms of whatever con- 
tract he may enter into with the shipowner. Legislation cannot 
assist him. 

The employee, on the other hand, needs new legislation to protect 
him. The dangers and impairing effects of the Ryan decision are well 
explained by Judge Black, who wrote the dissenting opinion. 

On March 21, 1956, a short time after the Ryan decision, I introduced 
H. R. 10119 in an attempt to remedy the ee lem created. 

However, it is my opinion at this time that this bill does not provide 
a satisfactory solution. It does not fully protect the employee and it 
removes every vestige of protection for the employer. 

I now find that it was not necessary for me to introduce H. R. 10119 
because on March 30, 1955, almost a year before the Ryan decision, I 
introduced H. R. 5357. At that time the Ryan case was pending and 
I formulated H. R. 5357 upon the possibility that the decision even- 
tually would go the way it did. I also felt that regardless of the Ryan 
case, section 33 of the act should be amended in order to clarify many 
legal problems which had arisen under it. 

t has been generally acknowledged that the Longshoremen and 
Harbor Workers’ Compensation Act is modeled substantially after 
the New York State Workers Compensation Act. Using the latter 
statute I have modeled H. R. 5357 from one of its relevant sections 
which has functioned in a manner satisfactory to all parties concerned. 

I believe that it is fair in all respects both to the employer and to 
the employee. 

The employee is protected in his claim against the third party at all 
times whether he accepts compensation or not. An assignment of his 
rights to the employer comes into being only when he fails to avail 
himself of third-party remedy. The ps, er is also protected. He 
may acquire the right of assignment and then proceed to recoup his 
loss. The elimination of all rights of the employer to an assignment in 
the instant situation would be grossly unfair. On the other hand, H. R. 
5357 avoids and eliminates the circumstances indicated by Judge Black 
where to the detriment of the employee, the employer under the pres- 
ent section and by reason of the Ryan decision may decide not to pro- 
ceed with the third-party action. 
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H. R. 5357 provides an added incentive to the employer when he once 
acquires the right of assignment, to recover as much as possible from 
the third party where the longshoreman himself has filed to proceed. 
It provides that in the event of an action under an assignment to the 
employer, the employee receives only two-thirds of any excess of the 
amount paid in compensation. This provision differs from the one 
now in existence where, if any sum is recovered by the employer over 
the amount paid or due in compensation it is all turned over to the 
eenprares. The employer should have some inducement to commence 
and prosecute the litigation. Furthermore, in a situation similar to 
the Ryan case, where the employer might be obliged to pay the total 
cost of the recovery in a third-party action, his loss would be mitigated. 
He would not be burdened with the entire recovery, but only with two- 
thirds of it. 

There are certain less important provisions of H. R. 5357 which I 
shall not discuss with the committee at this time. They involve non- 
contentious matter. They provide for the allocation of sums received 
in excess of the compensation where compensation itself is modified 
from time to time, an appears to be no provision for such situa- 
tions in the present law. 

It is my understanding that H. R. 11113 and H. R. 11119 are also 
before the committee. I most respectfully ask permission to comment 
on certain provisions of these bills at this time. 

Portions of H. R. 11113, dealing with claims against persons other 
than employers under section 33, will remove much of the benefit 
of the act from the employee. 

I refer particularly to page 3, line 7 of H. R. 11113, after the word 
“Provided”, where it is stated— 

That no such persons shall be entitled to recover damages for death or for 
personal injuries arising from any breach of the warranty of sea-worthiness af- 
forded members of the crew of any vessel. 

This clause tends to void the Sieracki, Halcyon, and Pope rulings 
(supra-contained in the Ryan decision, annexed hereto). The next 
clause— 

nor shall such persons be entitled to recover damages * * * arising in whole 
or in part from the negligence of the deceased or injured person— 

makes any contributory negligence on the part of the injured person 
a bar to a claim against a person not hisemployer. This latter clause 
is contrary to revelant sections of the Federal Employers’ Liability 
Act (title 45, U. S. C. Annotated) many of which apply to maritime 
and third party cases under this act; it is contrary to much of the 
maritime common law and it is contrary to the modern legal trend 
toward the doctrine of comparative negligence. H. R. 11113 will 
make it difficult or almost impossible for an employee to prevail in a 
claim under section 33. 

I wish to express the same comments on H. R. 11119, which is sub- 
stantially similar to H. R. 11113. 

Now, that, in general, is my statement on H. R. 5357. 

If there are any questions on that at this time, I should be very 
happy to answer them, unless the committee wishes me to go through 
this bill, line by line. :; 

As I indicated when I started, all the discussion or testimony on this 
bill will be somewhat of a legal nature, because it is a legal section. 
78209—56——2 




















































14 LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 
I have tried to put this in layman’s language as much as possible, and 
to the lawyers on the committee, I will say that I have done that so I 
could hide the limits of my legal knowledge. 

Mrs. Green. Thank rotiny seca oy 

Do you have any questions, Mr. Smith ? 

Mr. Smirn. No, thank you. 

Mrs. Green. Mr. Bosch ? 

Mr. Boscu. No. 

Mrs. Green. Mr. McDowell? 

Mr. McDowetu. Yes; I have several questions. 

As I understand your explanation of H. R. 5357, you referred 
to the fact that the longshoreman himself who suffered an injury 
would be better off if his employer could bring the third party suit. 
I do not just understand that. Take, for instance, the Ryan case, 
the longshoreman in this case received an award of $75,000 which he, 
I suppose, was able to retain, less the amount of compensation which 
was paid to him. How would he be better off under your bill in that 
specific case ? 

Mr. ZetenKo. That is right; he would be. 

Mr. McDowe... I can see how the Ryan Co. would be better off, 
but I do not see exactly how the employee himself would be better off. 

Mr. ZeLENKo. Here is how he would be better off. As a result now 
of the situation that we find ourselves in, assume that there is no new 
legislation, and a company like the Ryan Co. finds itself in a situation 
where if the employee starts a third party case and receives an award 
of $75,000, his employer, the Ryan Co., may have to pay that itself. 

Under the Ryan decision, as it exists now, they would have no in- 
terest in prosecuting this third party case, assuming it happened at 
this time. Why? First of all, Palazzolo gets the compensation and 
his right is assigned to the Ryan Co. Now, the Ryan Co. has a third- 
party action against the Pan-Atlantic Corp. Under the act, the pur- 
pose of the third-party lawsuit is to help the longshoreman to get some 
more money besides that which he is getting in compensation, and also 
to help the Ryan Co. to get back a part of its compensation payment. 
That is what.the third party lawsuit does; but under this decision of 
the Supreme Court, if the Ryan Co. prosecutes this case on behalf of 
the longshoreman, they end up winning a lawsuit and paying the dam- 
ages themselves. 

That is what the Ryan case holds. 

Furthermore, they would be no longer interested in making volun- 
tary compensation payments to the longshoreman. 

Mr. McDowett. Is that the reason for the 6-month provision ? 

Mr. Zecenxo. I think that there should be some length of time in 
which the parties can learn their rights. Most of the time the long- 
shoreman find his own lawyer, but I have seen and heard of cases 
where many times this man does not know his rights, and sometimes 
through his employer, he finds out that he has certain rights because 
the employer is interested in getting this money back. If I had urged 
10119, it would have been grossly unfair to the.employer. In other 
words, it would be practically left up to the longshoreman, and if he 
did not go ahead, the employer would lose any possible chance of get- 
ting back hiscompensation money. 
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The Ryan situation does not occur at all times; that is, where the 
company both loads and unloads a vessel. It happens frequently but 
not too often. However, this way the right of assignment is acquired 
by law by the employer when the employee, for whatever reason, does 
not assert his rights. 

I hope I have answered your question by trying to show what the 
situation in the Ryan case would be. That is the factual and the legal 
situation, and assuming we had the Ryan case pending at this time, 
the employer would lose any interest in proceeding with it, and the 
longshoreman would suffer. That is what Judge Black was talking 
about. Under H. R. 5357 both parties go in there and if the long- 
shoreman chooses to go ahead, he does so; and if he does not go ‘lead, 
the employer starts a lawsuit in his own behalf only after the long- 
shoreman has had the opportunity to do so, and he does not want to 
avail himself of it, then they give the employer this right of assign- 
ment automatically, so he gets the same measure of protection. 

Mrs. Green. Any questions ? 

Mr, Zecenxo. If I may, Mrs. Green, I had a very short comment, 
with all due respect to Mr. Roosevelt and Mr. Coon, on H. R. 11119 
and H, R, 111138, and I would like the opportunity, 1f possible, when 
their bills are discussed, to make some comments on their bills. I did 
not want to make them at this time. 

Mrs. Green. Very well, I will tell the chairman of the committee 
when he returns. 

I think the next witness is Mr. Larson, Under Secretary of Labor. 
We are very happy to have you here, Mr. Larson. The committee 
always learns a great deal from your testimony. 


STATEMENT OF HON. ARTHUR LARSON, UNDER SECRETARY OF 
LABOR 


Mr. Larson. I am very grateful for this chance to comment on the 
bills dealing largely with third-party actions under the Longshore- 
men’s Act. We, of course, have a profound interest in any legisla- 
tion in this area since we administer the act, and since we are very 
much interested in workmen’s compensation generally. 

I do not have a formal written statement this morning. I thought 
I would just go down the various changes proposed by these bills 
one by one and comment on them. 

Since I came in I heard Mr. Zelenko testifying on another bill which 
I had not had before but which I gather is quite similar to section 29 
of the New York act, and if I can assume that that is what the provi- 
sion is, I think I can comment on it without reading it. 

I think before commenting on individual bills I might just say a 
word about third-party procedure generally, at the risk, perhaps, of 
duplicating something Mr. Zelenko said before I came in. 

The whole idea of third-party procedure, of course, is simply this: 
Occasionally in a workman’s compensation situation a stranger will 
be involved, a stranger to the compensation, the third-party wrong- 
doer, and there is no reason why his liabilities should be affected in the 
slightest by the existence of a workmen’s compensation relation be- 
tween two other people. So when this third-party stranger is the tort 
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feasor who caused the accident, it is quite possible that a new set of 
adjustments should take place, the ultimate objective being that he, 

being the wrongdoer, should pay up in full as he would have done in 

any case; that the employer, being more or less neutral, we will assume 

in this case in the fault sense, will come out even ; and that the employee 

should first of all be assured of getting his workmen’s compensation, 

and, secondly, if there is anything extra left over from the proceeds 

of the damage suit, most of the proceeds should go to the employee 

because, after all, ne is the one who has suffered the injury. 

It is a very well-balanced and commonsense arrangement. 

The other major portion of the act which is involved in some of these 
bills is the exclusiveness of liability clause. The idea of that clause, 
of course, is that in the institution of workmen’s compensation there is 
a quid pro quo between the employer and the employee. The employer 
gave up his right to be immune from nonfault atom He assumed 
hability for many accidents for which he was in no sense, morally or 
legally, liable. At the same time, as a sort of exchange for this, he 
was given immunity from damage suits at common law or otherwise. 
And so, from the employee’s point of view, the employee acquired an 
assured payment of medical expenses plus a portion of his lost wages, 
regardless of the employer’s fault, and at the same time he gave up the 
right to sue his employer and acquire a large damage verdict. 

Typically, 1 suppose, it is true that the amount of the damage verdict 
for personal injuries would run beyond that of a workmen’s compensa- 
tion award. That is not always so, but most of the time it would be so. 

If you want a very dramatic instance of that you have only to look 
at some of the verdicts under the Federal Employer’s Liability Act. 
There have been several verdicts under that act over $200,000 and quite 
a lot of them between $50,000 and $100,000 for various kinds of total 
permanent disability. 

I think I might start with the provision of the two bills, H. R. 
11113 and H. R. 11119, which extend third party immunity to coem- 
ployees, officers, and agents of the employer, and I believe the very 
last section of H, R. 5357—I do not have that before me—also con- 
tains a comparable provision. 

Mrs. Green. Do you want a copy of H. R. 5357? 

Mr. Larson. Yes; the very last section in this bill says: 

The right to compensation or benefits under this act, shall be the exclusive 
remedy to an employee when he is injured or killed by the negligence or wrong of 
another in the same employ. 

In other words, the immunity of this exclusive liability clause is ex- 
tended beyond the employer himself and protects also coemployees. 

The same provision, perhaps a little broader, is contained in the first 
two pages of H. R. 11113 and H. R. 11119 by the addition of these 
a “or the officers, agents or employees of such employer.” 

The net result of all these changes would be this: That whereas the 
immunity from damage suit now protects only the 1p My tod himself, 
this immunity would be extended to coemployees of the injured em- 
ar tre as oil as officers and agents of the employer. . 

hat, I think, isa reasonable change. It has been done in a number 
of States, including New York, Oklahoma, Oregon, Utah, Alabama, 
and Colorado that 1 know of. The rationale of this would run some- 
thing like the following : 
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When an employee goes to work in a hazardous industry, particu- 
larly, he encounters two risks that he did not have in public life that 
are greatly aggravated by the fact that he is at work. The first risk 
is the risk of being hurt himself because he is in a hazardous industry. 
But he also encounters the second risk that he might negligently hurt 
somebody else and thereby incur a large common law damage liability. 

You might say that anybody who is negligent and is responsible for 
damages ought to pay up and that is that. But I think it is perfectly 
possible to argue that it is reasonable to extend this immunity to co- 
employees because of the fact that by simply assuming this employment 
relation, particularly in a dangerous industry, the employee, just be- 
cause of the employment, runs this risk of assuming large damage 
liabilities that he would not otherwise incur. 

So far as the equities are concerned, it does not seem to me there is 
much in it either way. Looking at it a given moment before an ac- 
cident happens, every employee benefits equally from this rule. He 
does not know whether he will be the one who tomorrow gets hurt 
by a coemployee’s negligence, or whether he will be the one through 
whose negligence somebody else will be hurt. 

This would cut down the employee’s rights in that he cannot sue 
a coemployee; but it would increase his rights by providing that if 
he is the wrongdoer he will not have to pay a large damage suit verdict. 
It means that all rights and liabilities arising within the family will 
be cleared up within the framework of the Workmen’s Compensation 
Act. 

Mr. Roosrvetr. May I ask a question ? 

Mrs. Green. Mr. Roosevelt. ’ 

Mr. Roosrvett. Approaching it from a philosophical point of view, 
indirectly the employee is contributing, because under the workmen’s 
compensation law, when that went into effect it meant there is that 
much less he can receive in wages, so that indirectly he is paying for 
that, and if the employer is to be entitled to that immunity from liabil- 
ity, he should also be relieved of some of that liability. 

Mr. Larson. I had never thought of it that way, but that is a pos- 
sible rationale too. 

I think I might mention the second change proposed by these two 
identical bills. That is at the top of page 3, amending section 33 by 
adding a new subsection (j). 

The first change worked by subsection (j) is a provision that the 
liability of all parties shall be determined in accordance with the gen- 
eral maritime law when a third party is sued. This I think is unde- 
sirable. The present right of the injured worker, or of anybody suing 
a third party tort feasor, is to proceed either under the maritime law 
or any other law, whether it is a State law, common law, or whatever 
law might apply in his case. This section distinctly cuts down the 
right of the injured employee. 

United States Code, title 28, expressly saves to any suitor who has a 
maritime tort claim the right to sue in a State court. He now has 
the option of suing under the maritime law or, if it is more favorable 
to him, suing in the State court. This section would cut down that 
right. This, I think, is wrong not only because it cuts down existing 
rights, but because the Compensation Act is not the place to alter the 
common law and personal injury rights of plaintiffs. Also, I think 


it would be discriminatory in this sense, it singles out a particular kind 
a) 
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of plaintiff, a plaintiff who happens also to be an employee under the 
Longshoremen’s Act, and says to him, “Your State court rights are 
destroyed when you are injured, but the State court rights of nobody 
else are destroyed.” 

Suppose a nonlongshoreman were to undergo the identical accident 
undergone by a longshoreman. He would have both classes of action 
accessible to him, while the longshoreman vis-a-vis the third party, 
would have his regular State court rights destroyed. 

If this kind of change were going to be made, properly it should 
be made in title 28, and I think if you were to put it in title 28, to place 
in title 28 a statement that there is an exception to his right of suitors 
to have their State courts rights saved, and that exception is longshore- 
men, it would stick out like a sore thumb, and the unconstitutional 
question might be involved in that it might be considered an unreason- 
able classification. 

The third change is the change that immediately follows the proviso: 
That no such person shall be entitled to recover damages for death or for per- 
sonal injuries arising from any breach of the warranty of seaworthiness af- 
forded members of the crew of any vessel. 

This can be summed up by saying it is an attempt to reverse legis- 
latively the Sieracki case, Steracki v. Seas Shipping Co. (328 U. S. 
85), decided in 1948. This case, which was a United States Supreme 
Court decision, held that a longshoreman can maintain an action for 
personal injuries against a shipowner notwithstanding the right avail- 
able to him under general maritime law. 

Here again I would make the same comment, that this is an unfor- 
tunate change because, again, it is an attempt to cut down the basic 
rights of injured longshoremen. It has no relevance at all to com- 
peeemen law. It does not really belong in the Compensation Act, and 

am not aware of any reason why longshoremen should be treated 
less favorably than seamen in this respect. 

The fourth change occurs at the end of this same subsection (j) : 
nor shall such persons be entitled to recover damages for death or personal in- 
juries arising in whole or in part from the negligence of the deceased or injured 
person. 

That, in substance, creates an absolute defense of contributory negli- 
gence in this single category of cases for an injured longshoreman or 
other people under the Longshoremen’s Act when they are suing third 
persons under this subsection. That might on the surface seem reason- 
able, but here, again, there is a distinct cutting down of the rights of 
the injured workman for this reason: There are some circumstances 
now under which there is not this absolute defense of contributory 
negligence. I could give you two illustrations. 

One would be in jurisdictions such as Wisconsin, in which the doc- 
trine of comparative negligence prevails. Comparative negligence is 
a system under which if the plaintiff, let us say, is 20 percent negligent 
and the defendant is 80 percent negligent and the damages are $10,000, 
the case is not thrown out because of the contributory negligence of the 
plaintiff, but he gets $8,000. The damages are cut down by the per- 
centage of his own negligence. This would change that. This would 
say that in such a case he gets nothing whatever. 

Another doctrine that this would cut down is the last clear chance 
doctrine which prevails in the District of Columbia. Under the last 
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clear chance doctrine, although the plaintiff may have been negligent, 
it is not necessarily a complete defense if the telat had the last 
clear chance to undo, so to speak, the negligence of the plaintiff. It 
sort of washes out the causal effects of the plaintifi’s negligence. This 
new provision as written seems to knock out even the doctrine of last 
clear chance. So by putting up an absolute bar in any case of con- 
tributory negligence, this provision would work a very definite re- 
duction in the rights of the injured worker. 

Here, again, is a discriminatory abrogation of the employee’s rights 
at common law or under other statutes, and it is difficult to see why 
this should be done merely because the man happens to be under 
the Longshoremen’s Act. 

Again, I would have serious doubts as to whether this might be held 
unconstitutional. I have not had time to look into or brief the un- 
constitutional questions that might be involved, but on the surface it 
seems it might be an unreasonable classification. 

For example, suppose an accident happened in New York Harbor. 
If the person enelved happened to be under this act, he would have 
several of his rights cut down. He would have his comparative negli- 
gence rights cut out. He would have his rights in State courts cut 
out and soon. But if he happened to be a nonemployee or a person 
not under this act, he would retain those rights, and it is very difficult 
to see how that could be held to be a reasonable classification. 

I do not know if you would like me to discuss H. R. 10119, or 
whether the other bill has been substituted. 

Mr. Zeten«KoO. I have withdrawn that. 

Mr. Larson. I am glad to hear that. 

I will comment on H. R. 5357 with the reservation I had not seen it 
before I came up here this morning, but I think I know pretty well 
what it is designed to do. 

I would say that in general this represents an improvement over 
the present third-party statute. It is better in several ways. I am 
not sure it is absolutely the very best third-party statute that could be 
devised. We in the Department of Labor have been trying our hand 
at seeing if we could not draw the best of all possible third-party pro- 
visions, but we have not quite finished with that. In broad outline, 
however, our efforts would resemble the basic principle of this bill, 
although they might differ somewhat in detail. 

The general operating mechanism, I think, is right, the idea that 
election as such ought to be abolished altogether. Election is an out- 
moded and out-of-place concept in workmen’s compensation that has 
its origins in Roman law. Election is not doing any particular harm in 
the Longshoremen’s Act as it stands, because as it is drawn it is pretty 
unlikely that you would lose all your rights by an unfortunate election, 
as you would under the election laws of some States. 

The principle involved in this bill is that the employee has the first 
chance at the third-party action, and he has an incentive to bring it 
because of the fact he can get an excess over his compensation if he is 
successful; and after the 6-month interval the cause of action goes 
over to the employer and he in turn has an incentive to bring the 
action because he is allowed to retain not only the amount to reimburse 
him, but a little bit extra. It is a good think to have that incentive, as 
I believe I heard Mr. Zelenko say when I came in, because the most 
desirable final result, it seems to me, is that the wrongdoing third party 
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should pay up in full, as he normally would, and that most of the excess 
should go to the injured workman, because it is well recognized work- 
men’s compensation does not compensate him for all the losses he has 
suffered. It does not compensate him for all the wages lost, and it 
does not compensate him for pain and suffering and other things em- 
braced in a common-law action. 

For these reasons I would like in a general way to endorse the prin- 
ciple of H. R. 5357 as something of a refinement and improvement, 
on the present third-party section in the Longshoremen’s Act. The 
present third-party section in practice is not seriously deficient in the 
same way that many State statutes are, in that they will compel an 
election and if you guess wrong and lose your common-law suit you 
lose everything and can no longer get your workmen’s compensation. 
By providing a fixed period in which the employee has a right to sue, 
and so on, I think this bill would be a step forward. 

H. R. 11234 is the final change, and that deals with the destruction 
of indemnity and other inherent rights in connection with suits be- 
tween the third-party tort feasor and theemployer. This isan attempt 
to deal with an intensely interesting and evenly balanced set of rights 
and liabilities that have been highlighted by a series of Federal cases 
over the past few years. 

I think the provision goes much too far. I think up to a point what 
it sets out to accomplish might be defensible, but I think it overshoots 
the mark for reasons that I will indicate. 

The basic problem here is something like this: That you will some- 
times have a situation in which both the employer and the third-party 
wrongdoer have been in some way jointly responsible for the acci- 
dent that caused the injury. The employee then sues the third party. 
The third party then, from his point of view quite reasonably, says, 
“There is a joint tort feasor here. I have a right to bring him in.” 
And he attempts, either by a joinder in the particular suit or by an- 
other suit, to make the employer bear all or part of the recovery. 

Immediately you have an almost perfectly balanced set of equities. 
From the point of view of the third party he feels he has a legitimate 
complaint if he is not allowed this action. He says, “Why should my 
right of reimbursement from the employer be cut down because of an 
arrangement between two other people? Under common law I would 
have the right of contribution or indemnity from the employer. Why 
should I be deprived of that right because of this arrangement between 
two other people?” 

The employer, on his side, says, “If you make me bear part of this 
bill you are destroying the whole idea of exclusiveness of liability and 
immunity from lawsuits that I was promised when I entered into this 
workmen’s compensation agreement.” 

What becomes of the quid pro quo under such a set of circumstances? 

The courts have struggled with this balance of equities for a num- 
ber of years in a series of very interesting cases, and although there 
is some disagreement in the circuit courts of appeal, the Federal courts 
say about like this: If the third party attempts to get a contribution 
from the joint tort feasor he loses, because the exclusiveness of liability 
clause of the act says there can be no recovery against the employer 
on account of such injury, and an attempt to get a contribution from 
the employer in such a case would destroy such clause, therefore the 
third party loses. 
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In such cases where contribution is the ground, as in the Halcyon 
case and several other cases, the third party loses. 

But if he can cast his recovery in the form of indemnity, he wins, 
because if he is suing the employer on the ground not that they are joint 
tort feasors but on the ground there was a contractual obligation or 
quasi-contractual obligation to reimburse him for his outlays on ac- 
count of any tort, then the recovery from the employer is not on ac- 
count of such injury but on account of the contract. It is not delic- 
tual at all; it is contractual. So in many cases involving not only the 
Longshoremen’s Act but other acts—the Ryan case, Matthews case, and 
so on—this kind of recovery has been successful. 

The indemnity argument can be based first of all on an express 
contract between the employer, in this case, to reimburse the third 
party in case the third party undergoes any tort liability in connec- 
tion with the operation. That is the clearest kind of case in which 
the employee would have a cause of action against the employer. Or 
the obligation might be an implied contract, and that could come 
about in a number of ways. It could come about because of the im- 
plied obligation of the employer to use a certain kind of care in the 
operation. The leading case is a New York case, the Westchester 
Lighting Company case. 

Or it could be an obligation based on relationship. The Bower 
case of California is an example of that. 

In the Kiltelson case it was held there was an obligation on the part 
of the primary wrongdoer to reimburse the secondary wrongdoer. In 
that case an employee of the telephone company was walking on the 
roof of a packing company building and stepped through a skylgiht 
which was covered with dirt and grime so that the employee did not 
see it, and because of the negligence of the packing company in failing 
to keep the skylight clean he fell through and landed on a packing 
company employee. The packing company employee recovered work- 
men’s compensation and also sued the telephone company and re- 
covered. The telephone company sued the packing company and said : 

It was your primary liability that caused the accident. You did not keep the 
skylight clean, and it was because of that negligence on your part that our em- 
ployee failed to see it and stepped on it, falling through and causing the injury. 
Our liability was only secondary. 

One of our circuit courts of appeal accepted that contention and 
said there was an implied obligation on the part of the primary wrong- 
doer to reimburse the secondary wrongdoer, and the packing company 
had to pay up, and it was a very large verdict. 

So there are all those different ways you can get around the ex- 
clusiveness of liability clause when a third party attempts to sue the 
employer and get reimbursement of his damages. 

This bill would knock out all of those results, whether the ground 
of the alleged obligation were an express contract, an implied con- 
tract, a primary-secondary liability relationship, or implied relation- 


ip. 

t think it goes too far in that it would destroy outright express con- 
tracts of indemnity that are deliberately entered into by the parties. 
If the parties do not want to get in this kind of situation, they do not 
have to write that kind of contract of indemnity. They can either 
not write it at all or put such exceptions in the contract that would 
protect them from such situations. 
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Whether it would be advisable to deal with this evenly balanced set 
of equities at all by statute, I do not know, particularly when you come 
to this very tenuous implied agreement resulting from such a rela- 
tionship as this primary—-secondary wrongdoer concept which has 
been accepted by one circuit court of appeals. It has not been ac- 
cepted by all of them. 

These are my comments on the various changes in these bills. 

Mrs. Green. Thank you. Any questions? 

Mr. Roosrveut. In view of the fact there are differing circuit court 
of appeals decisions, it is not a clear-cut line of decisions, would it 
not be advisable, for the sake of clarity and uniformity, to take some- 
thing like the Kilgore bill and limit it to the express contract provi- 
sion, which would make it very clear what the equity was? 

Mr. Larson. It would put at rest a very troublesome question that 
is now, at least in some manifestations, very much in doubt. Just 
where you would draw the line, I do not know. It might be rather 
difficult to draw the line. But it is certainly true, as you say, that 
certainty is always better than uncertainty in law. 

Mr. Roosevert. My other question would be, Would you feel that 
a combination of H. R. 5357 and at least the first two pages of H. R. 
11113 and H. R. 11119 would be satisfactory ? 

Mr. Larson. Yes. Those are the two changes that seem to me to 
be all right. 

Mr. ZeLenKo. Mr. Chairman, may I be permitted to ask a question 
of the Secretary ? 

Mr. Batrey (presiding). Yes. 

Mr. ZetenKo. There is a question of combining H. R. 5357 and the 
provisions of another bill. Going along with the Secretary, I think 
if we did anything in that respect regarding contracts that would 
amount to the abrogation of a contract, you would run into a constitu- 
tional question, because these contracts are subject each one to inter- 
pretation by the court, and if you attempt to legislate on them I think - 
you would run into a constitutional question. 

Mr. Larson. The change would be by adding the first two pages of 
H. R. 11113 and H. R. 11119 to H. R. 5357. This would not get up 
into the contract or constitutional question because those first two 
pages do no more than extend the exclusiveness of liability clause to 
officers, agents, or employees of the employer. 

Mr. Rooseverr. Mr. Larson, I am much impressed with your ob- 
jections to Section 3 of H. R. 11113 and H. R. 11119, and I think you 
have given us some good things to think about on that point. 

Mr. Batter. May I say to the gentleman from New York, I sincere- 
ly hope you are not addressing your question to me for answer, be- 
cause I happen to be a layman. 

Mr. Batter. You may proceed. 

Any further questions ? 

The members of the committee appreciate your appearance and I am 
sure you gave the committee some excellent ideas and thoughts for 
drafting a satisfactory piece of legislation. 

As our next witness we will hear from Mr. Albert E. Rice, counsel 
for the American Merchant Marine Institute, Inc. 

Will you identify yourself for the reporter and proceed, please? 
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STATEMENT OF ALBERT E. RICE, COUNSEL, AMERICAN MERCHANT 
MARINE INSTITUTE, INC.; ACCOMPANIED BY VERNON §. JONES, 
ATTORNEY, NEW YORK CITY 


Mr. Rice. My name is Albert E. Rice. I am counsel for the Ameri- 
can Merchant Marine Institute, Inc., which represents a great majority 
of American-flag steamship companies operating all types of vessels in 
the foreign and domestic trades. 

I am appearing today in support of H. R. 11119 and H. R. 11113, 
identical bills to amend the Longshoremen’s and Harbor Workers’ 
Compensation Act, and in opposition to H. R. 11234. 

My prepared statement was addressed also to H. R. 10119, which 
has now been withdrawn. You are considering instead H. R. 5357. 

Shipowners are vitally interested in these bills. In some cases ship- 
owners are actually the direct employers of longshoremen and other 
harbor workers. In other cases the work of these men is performed 
through independent contractors. In all cases, however, the ultimate 
economic cost is borne by the shipowners. 

We believe your committee should recommend enactment of H. R. 
11119 and H. R. 11113, which are designed to eliminate two sources of 
litigation to which shipowners are subject in what we believe is a 
clear contravention of the purposes of the Longshoremen’s and Harbor 
Workers’ Compensation Act. 

These bills contain two provisions which I would like to discuss 
separately because they attempt to correct two distinct problems. 

I would like to discuss first the first provision in H. R. 11119 and 
H. R. 11113. Mr. Larson has already discussed it. 

The first proposal, appearing as an amendment of section 5 and of 
section 33 (a) of the act, would provide that an employee entitled 
to recover under the act from his employer would not be entitled to 
recover additionally from the— 
officers, agents, and employees of such employer for acts or omissions in the course 
of their employment. 

An example of the circumstances involved exists in a recent case— 
Ginnis v. Southerland—where the shipowner was the direct employer 
of longshoremen. A longshoreman was injured on board the vessel 
by falling down a hatch. Tie would be clearly entitled to recover under 
the Longshoremen’s and Harbor Workers’ Compensation Act. How- 
ever, instead of seeking to recover compensation under the act, he 
brought an action against the master of the vessel, alleging a right of 
recovery because of the negligence of such master in failing to take 
or to direct others to take certain precautionary measures. The plain- 
tiff in this case is attempting to circumvent the limitations of the act 
which prevent him from suing his employer directly, and seeks a 
recovery which would eventually be paid by the employer. This result 
would occur because, if it is found that the master himself was not 
personally and principally at fault, he has a present legal right to 
indemnification from the employer, the shipowner. And even if it 
were held that the master was directly at fault, as a practical matter 
it can be seen that employers would soon have to provide a suitable 
indemnification for employees who were subject to this kind of 
liability. The providing of indemnification for masters generally 
could lead to heavy exposure in many other types of cases where the 
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shipowner is now protected. For example, in collisions a master would 
not be entitled to rely on the limitation of liability statute which now 
protects the shipowner. 

The Longshoremen’s and Harbor Workers’ Compensation Act is 
designed to provide recovery for an employee injured in the course 
of his employment. This right of recovery is limited because it is 
automatic and there is no defense to the payment. It seems clear that 
the act was never intended to permit an indirect recovery against an 
employer which could not be claimed directly. Apparently this is a 
loophole in legislation which should be corrected. 

As you have been advised previously today, a provision limiting 
liability is a part of many State statutes. We believe it should be 
placed in the Federal act. Mr. Larson recommended possibly a com- 
bination of H. R. 5357 and the first 2 sections of H. R. 11119 and 
H. R. 11113. We would recommend that. 

The second change in the law proposed in these bills appears in the 
proviso added in section 3 thereof. This amendment is intended to 
provide that a shipowner, who is not an employer of a longshoreman 
or harbor worker injured on board a vessel, shall not be liable for an 
injury to such employee of an independent contractor unless the ship- 
owner or his employees have actually been negligent. The reason for 
this proposal arises out of decisions of the Supreme Court. For some- 
time the Court has held that under maritime law a “member of the 
crew” is entitled to recover for injuries merely upon a showing that the 
vessel was “unseaworthy” regardless of any negligence which might 
be attributable to the employer-shipowner. In fact, the Supreme Court 
has provided for seamen, as “wards of the Court”, what amounts to a 
very liberal compensation act. We do not believe that this should be 
applied to longshoremen and other harbor workers, employees of in- 
dependent contractors, because they are not in the same position as 
seamen. 

In recent years the Supreme Court, in a series of decisions which 
were by no means unanimous, has extended to the employees of inde- 
pendent contractors the same rights which they had previously af- 
forded actual members of a crew. The Court has held that a long- 
shoreman or other harbor worker employed by an independent con- 
tractor, who has a right under the Longshoremen’s and Harbor 
Workers’ Compensation Act to recover for an injury when he hap- 
pens to be on board a vessel, may also recover from the shipowner on 
the ground of unseaworthiness of the vessel even though the injury 
was caused by no act of the shipowner or any of his employees, but 
resulted solely from the acts of the employer of the longshoreman or 
his fellow-employees. 

Mr. Battery. May I interrupt you there ? 

If the owner of the ship had a ship that was not seaworthy, would 
that not be negligence on his part? 

Mr. Rice. No, sir. He is held liable for it, but it is not negligence. 
The Supreme Court has held that where the stevedore employer and 
his employees have actually been negligent aboard the vessel and 
injured another longshoreman, the shipowner was liable even though 
he could do nothing to prevent the accident. 

Mr. Roosrvett. Does that mean that unseaworthiness in itself under 
existing law is an act of negligence ? 
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Mr. Rice. I would like Mr. Jones, who is an expert on seaworthiness, 
to answer that question. 

Mr. Batiry. Will you identify yourself for the record. 

Mr. Jones. My name is Vernon S. Jones. I am an attorney prac- 
ticing in New York, representing steamship companies. My experi- 
ence has been in this maritime field of defending steamship companies 
from actions by all] classes, not necessarily just by longshoremen. 

It is true that beginning with the Sieracki case the Supreme Court 
has by judicial interpretation enacted into law the principle that a 
stevedore is entitled to a warranty of seaworthiness. Before the 
Sieracki case, the warranty of seaworthiness was confined to seamen 
and members of the crew; but under the Sieracki case the Supreme 
Court says that the longshoremen, because he is doing the work that a 
seaman has been doing, is also entitled to a warranty of seaworthiness. 

After the Sieracki case the first step was that the longshoreman’s 
employer would bring his own block and tackle to do the work; that 
block and tackle would be defective. The shipowner would know 
nothing about it. If an employee of the stevedore was hurt, the Su- 
preme Court said the shipowner could be sued because the ship was 
unseaworthy, even though the accident was caused exclusively by the 
negligence of the longshoreman. That is the case of Rogers, and it 
followed the Sieracki case, that the shipowner warrants seaworthiness 
to everybody that comes aboard the vessel. 

It has been carried to a ludicrous extent by the Circuit Court of 
Appeals in the case of Grillea v. United States and the National Ship- 
ping Authority, decided April 26, 1956. It is a decision on a petition 
for rehearing. The opinion was written by Judge Learned Hand. 

(Copy of case referred to is filed with the committee and is available 
for reference. ) 

In this case what happened was that a longshoreman placed a hatch 
cover that was perfectly safe and good, but he took the hatch cover and 
put it in a place where a different hatch cover should have been. One 
of the hatch covers was equipped with a cutout to fit over a ring. In- 
stead of putting the cover there that fit over the ring, the longshoreman 
put a different cover so that when another longshoreman came aboard 
the cover teetered and he fell in the hatch. 

Judge Learned Hand held—there was one dissent—that that vessel 
was unseaworthy as to that longshoreman, and even though the act 
which made it unseaworthy occurred just a second or so before the 
accident happended, the shipowner had to pay. 

I could illustrate how far that Grillea case goes by this quotation: 

It may appear strange that a longshoreman, who has the status of a seaman, 
should be allowed to recover because of unfitness of the ship arising from his own 


conduct in whole or in part. 

The reason Judge Learned Hand said this, there was some sugges- 
tion that the wrong hatch cover had been put on by the man who was 
injured himself. Judge Hand said nevertheless that would render the 
vessel unseaworthy and he could recover from the shipowner. 

That was a logical followup of the Sieracki doctrine. Section 3 of 
H. R. 11119 would correct that. 

Mr. Battery. Would you read that section ? 

Mr. Rice. Mr. Chairman, we have a suggestion on that. We do not 
want to take anything away from longshoremen that they had before 
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the Sieracki decision. We want to put them in the position of others 
coming on board other than members of the crew. 

Mr. Baty. Before you proceed, I would like to have section 3 of 
H. R. 11119 inserted in the record at this point. 

(Section 3 of H. R. 11119 isas follows: 

Section 33 of said Act is amended by adding a new subsection as follows y 

“(j) The liability of any party, other than the employer, to persons entitled 
to benefits under this Act, for death or personal injuries occurring on the navi- 
gable waters of the United States, shall be determined in accordance with the 
general maritime law: Provided, however, That no such person shall be entitled 
to recover damages for death or for personal injuries arising from any breach 
of the warranty of seaworthiness afforded members of the crew of any vessel; 
nor shall such persons be entitled to recover damages for death or personal 
injuries arising in whole or in part from the negligence of the deceased or 
injured person.” 

Mr. Battery. Now you may proceed. 

Mr. Rice. We would suggest, instead of the present language amend- 
ing section 33 by the addition of subsection (j), that it read as follows: 

(j) The liability of any party, other than the employer, to persons entitled to 
benefits under this Act, for death or personal injuries occurring on the navigable 
waters of the United States shall be determined in accordance with the general 
maritime law applicable to persons on board a vessel for business purposes but 
shall not include any warranty of seaworthiness afforded members of the crew 
of the vessel. 

We are limiting our position to that. 

We would also have this clause : 
nor shall such persons be entitled to recover damages in suits at law for death 
or personal injuries arising in whole or in part from the negligence of the de- 
ceased or injured person. 

That is not a vital part of this proposal. We believe, contrary to 
Mr. Larson’s views, that it should go in. You will notice that this 
limitation is limited to suits at law. Mr. Larson spoke about con- 
tributory negligence in State statutes, and so forth. Under admiralty, 
where most of these cases would come, he would still maintain any 
rights of comparative negligence. 

Mr. Roosrvett. May I ask a question ? 

Mr. Battery. Mr. Roosevelt. 

Mr. Roosevett. What you have just said is that this proposed lan- 
guage of yours does not eliminate the right of the individual, regard- 
less of who he may be, but including a longshoreman, to such other 
remedy as may be available to him ¢ 

Mr. Rice. Yes. I would suggest if there is any problem, as Mr. 
Larson indicated there would be, that this last clause beginning with 
the word “nor” be eliminated and that the proposal merely take care 
of seaworthiness, which we think we are entitled to. 

Mr. Roosevert. When you do that, would this clause of seaworthi- 
ness be applicable to other than longshoremen / 

Mr. Rice. This is limited to anybody coming on board for business 


— 
r. Jones. May I say something on that? 

One of Mr. Larson’s objections was that this discriminated against 
longshoremen. This text does not discriminate. The courts have held 
that this so-called warranty of seaworthiness, undivorced from negli- 
gence, is applicable not only to maritime workers but to everybody 
that comes aboard the ship. And it is true the Supreme Court has 
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held that when a man sues in a State court, his right to recover is 
based solely on the maritime law. That is no handicap to the man, 
oecause the maritime law has been very advantageous to a All this 
does is to say that longshoremen should have their rights determined 
by the law that existed before this Sieracki case. It said if the ship- 
owner was negligent and did not give the longshoreman a safe place to 
work, he would be liable, and everybody understood it for centuries 
until the Sieracki case came along and said the shipowner would be 
liable for unseaworthiness regardless of who created the unseaworthi- 
ness, and Judge Hand says, regardless of whether it was created by 
the injured man himself; and there is no limit on the amount. The 
amount will be fixed by a jury. 

That is why the association thinks that this is the time to fix that 
Sieracki doctrine before it goes any further, if it can go any further. 

Mr. Batter. The committee will recess until 2 o’clock. I will make 
arrangements for the committee to sit during the session this after- 
noon. We have a number of out-of-town witnesses that wish to testify 
and we will try to hear them this afternoon. 

(Thereupon, at 12:10 p. m., a recess was taken until 2 p. m. of the 
same day.) 

AFTER RECESS 


Mr. Battery. The subcommittee will be in order. 

The hearing of this morning’s session will be continued at this time. 

The witnesses at present are Albert Rice and Vernon Jones of the 
Merchant Marine Institute. You gentlemen may continue your testi- 
mony where you left off in this morning’s session. 

Mr. Rice. Thank you. 

Unless there are any other questions in regard to the amendment 
of section 33 to eliminate this Sieracki, I would like to go on to 
H. R. 11234. 

Mr. Bamey. You go right ahead. If any members of the subcom- 
mittee return and want to ask questions on that particular phase they 
can at that time. 

Mr. Rice. We are opposed to the enactment of H. R. 11234. This 
is an amendment to section 5 of the act designed to prevent a ship- 
owner, who has been held liable for injuries to an injured longshore- 
man, from being reimbursed for the damages awarded in a thini-perty 
action by the stevedore-employer of a longshoreman where the accident 
has been caused by the negligence and breach of duty of the stevedore- 
employer. 

This proposal is admittedly directed at reversing the decision of the 
Supreme Court in the Ryan case. In that case a longshoreman was 
injured by reason of the negligence of his own employer who had 
failed to properly stow cargo in accordance with the agreement with 
the shipowner. The longshoreman brought a third-party action 
against the shipowner and recovered. The case came before the 
Supreme Court on the question of whether the stevedore-employer was 
required to reimburse a shipowner. The Supreme Court ruled in favor 
of the right of reimbursement. 

The shipowners, through the American Merchant Marine Institute, 
urged, in a brief before the Supreme Court, the adoption of the deci- 
sion reached in that case, even though they were fully aware that the 
cost of operation of an independent stevedore-contractor, including 
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any liability which he might have by reason of reimbursement, would 
ultimately be a part of the economic burden of the shipowner. 

Nevertheless, they believed that it was improper to settle this ques- 
tion solely on the basis of the cost of a lawsuit. 

At the time of the Ryan case, and now we maintain that there is a 
strong public policy for the establishment and maintenance of safe 
working conditions and that if it is held that an employer is not 
financially responsible for the work and working conditions of his 
employees, the result will lead to a less efficient, a more dangerous, and 
a more expensive operation. 

We believe that Congress has recognized the public interest in the 
development of programs leading to the prevention of industrial acci- 
dents and has realized the imposition of liability serves a double pur- 
pose of assumption of a social and moral obligation of restitution and 
support to the individual injured and as a deterrent to the maintenance 
of correctible conditions. We submit it would not be in the public 
interest to enact a law which would relieve an employer, such as a 
contracting stevedore or any other independent contractor, of direct 
financial responsibility for negligence which is within his own 
control. 

We believe that in the competition of the American market, the 
contractor best able to avoid accidents will be most successful. 

We sincerely urge that this committee refuse to support the enact- 
ment of this bill. 

Now, I would like to address myseli to Mr. Zelenko’s bill, H. R. 
5357. We have recognized the problems which he raised as to the 
rights of longshoremen or others as a result of the Ryan decision and 
we agree that he should not be foreclosed from bringing a third-party 
action and we also feel that there are times, as in that case, where there 
is a conflict of interest which shut off certain rights. 

We, therefore, support Mr. Zelenko’s bill, H. R. 5357, in its entirety. 

There has been talk this morning, and I mentioned it myself, that 
there might be a combination of Mr. Zelenko’s bill and 11119. We 
feel that the problem which we raised in that bill of a longshoreman 
being able to sue a fellow employee is satisfactorily taken care of in 
5357. Our position, therefore, on these points would be to support 
5357 and the second half of 11119, using the language which I sub- 
mitted to you this morning. 

That is all, sir. 

Mr. Roosrvert. You mean primarily section 3, do you not? 

Mr. Rice. Section 3, yes. 

Mr. Rooseverr. I had a question this morning, Mr. Chairman, 
which maybe Brewbaker can help me with. If I understood correctly 
this morning, labor’s position was that Larson’s position was that the 
trouble with this language was it was applicable only to people who 
were entitled to benefits under this act and therefore no matter what 
it says it still is restricted to longshoremen and harbor workers, that 
it would make them stand out and it would be better if it were possible 
to take the language and make it into a more general law rather than 
one restricted to this. 

Mr. Rice. Well, the new language which is placed in there is ap- 
plicable to any business visitor onboard the ship. 
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Mr. Roosrveur. But it reads: 


liability of any party, other than the employer, to persons entitled to benefits 
under this Act. 


Does that restrict it ? 
Mr. Brewsaxer. Well, I am going to turn to Mr. Jones on this, 
because it was his contention that the new language was not subject 


to the same criticism as the language that appears in the bill; is that 
correct, sir? 


Mr. Jones. Yes. 

Mr. Rooszveur. How does it not, as long as it is limited to “persons 
entitled to benefits under this Act” ? 

Mr. Jonxs. It is restricted to persons entitled to benefits under this 
act because they are the harbor workers and they are the same ones 
who get this warranty of seaworthiness. 

Mr. Roosrvett. Wait a minute. However, anybody else that goes 
on the ship then on matters of business is entitled, rather still has the 
defense of unseaworthiness or anything else, whereas these people 
would be the only ones then who did not ? 

Mr. Jones. Yes. Under the Sieracki decision, anybody who goes 
aboard the ship to work, to do work onboard the vessel, obtains this 
warranty of seaworthiness. 

Mr. Roosrvett. Right, and this only removes the longshoreman 
from it? 

Mr. Jonzs. No, removes all harbor workers. 

Mr. Roosrvett. Well, yes, but it does not remove anybody else from 
the Sieracki decision. 

Mr. Jones. Well, you are thinking of a case where a man doesn’t 
have any employer. Any man that goes aboard a ship to work. 

Mr. Roosevett. Possibly he might be a trucker, a worker delivering 
something. He might not be a harbor worker or longshoreman at all, 
but he could still have an employer. But Mr. Larson’s point, as I 
understand it, was what you were doing here is setting up a special 
class which might became constitutionally invalid and that, therefore, 
this language should be attached to some other kind of bill; am I right, 
Counsel ? 

Mr. Brewsaker. That is right. 

Mr. Jones. I think you are correct. I might say this. Perhaps I 
misled you this morning. If a truck driver went aboard the ship to 
deliver he would not be within the Sieracki doctrine of warranty of 
seaworthiness. He doesn’t go aboard the ship to do the work that a 
seaman ever did and I don’t think would be within the Longshoremen 
and Harbor Workers’ Compensation Act. 

Mr. Roosrverr. You do not think the Sieracki rule would apply to 
him ? 

Mr. Jones. No, it would not. The purpose of this proposed amend- 
ment is to go as far as Sieracki and no further. 

Mr. Roosrvetr. Let me ask you this: Is the Sieracki decision appli- 
cable only to people who go aboard the ship to do work on the ship? 

Mr. Jones. Only applicable to people who go aboard to work on the 
ship, to work on the ship and doing the work of a seaman. I think you 
stated it without any change by me, that is right. 

Mr. Roosrverr. So this does not discriminate and apply to only one 
group, but it does apply to everybody that comes under that group? 

78209—56——8 
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Mr. Jones. The purpose of this language was to go as far, in remov- 
ing the Sieracki doctrine, as necessary and the Sieracki doctrine doesn’t 
embrace everything, but it embraces workers who go aboard the ship 
to do the traditional work of seamen and the Supreme Court said it 
includes not only longshoremen but carpenters who are erecting what 
are called shifting boards. 

At one time the courts tried to restrict the doctrine to longshoremen 
and the Supreme Court said it is broader and covers the maritime 
workers who did the work formerly done by seamen. 

The Sieracki doctrine, all we are attempting to do is go as far as 
that and no further. I think if we do that, I don’t see how anybody 
else or any other class of labor can claim discrimination or any doubt 
about the constitutionality of correcting that decision. 

If you will read the dissent of Mr. Justice Stone in the Sieracki case, 
you will see how far that doctrine went to change the law. Before that 
it was negligence. The same as a truck driver, if he goes aboard he 
is not doing the work of a seaman but he has to prove negligence. He 
is entitled as a business visitor to a safe place to work. 

As you know the safe-place-to-work doctrine is one of negligence. 
You have to use reasonable care to make it safe. That had been the 
doctrine applicable to all maritime workers up until the Sieracki case. 

Mr. Roosevert. Mr. Chairman, because I am not a lawyer I will 
have to reserve my judgment on it until I hear both sides. I would 
like very much if the staff could ask Mr. Larson for his opinion of it, 
with particular reference to the very able discussion Mr. Jones just 
made, so we could have the benefit of his view about the new section. 

In other words, we had the old. In fairness to the members of the 


committee, we are not lawyers, we ought to ask him what he thinks 
about this, too. 


Mr. Brewsaker. We will insert it in the record at this point. 
Mr. Roosrvetr. Yes. 
(The material referred to follows :) 


DEPARTMENT oF LABOR, 
OFFICE OF THE UNDER SECRETARY, 


Washington, D. C., May 31, 1956. 
JAMES M. BREWBAKER, Esq., 


General Counsel, Committee on Education and Labor, 
House of Representatives, Washington, D. C. 


Dear Mr. BREWRAKER: Reference is made to your recent letter regarding a pro- 
posed amendment to two identical bills—H. R. 11113 and H. R. 11119—to amend 
the Longshoremen’s and Harbor Workers’ Compensation Act, now being consid- 
ered by a special subcommittee of the House Labor Committee. 

The language proposed to be substituted for section 3 of H. R. 11113 and H. R. 
11119 does not appear to be substantially different from the language of the bills 
as they were introduced. The comments I made to the subcommittee on these 
bills on May 24, 1956, may be considered, therefore, generally to apply to the 
modified language. 

Perhaps it would be helpful to make it Clear that my basic objection to these 
bills is that they use the Longshoremen’s and Harbor Workers’ Compensation Act 
as a medium for altering the rights of covered employees to relief from wrongs by 
strangers to employment relationships covered by the act. If it is found advisable 
to alter any of these tort or quasi-tort rights, the subject matter should be dealt 
with through legislation directly amending the appropriate statutes pertaining 
to these rights, 

Whether the rights of employees and the obligations of third parties should be 
modified by statutes as proposed by these bills is a matter, generally speaking, 
which directly concerns those whose legal rights and economic interests would be 
affected. However, I do not believe any proposal could be justified which would 
diminish employees’ rights based upon negligence or foreclose the advantages of 
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litigation through cases in State courts. In any event, there would remain a ques- 
tion of constitutionality because of the absence of a quid pro quo and the difficulty 
in establishing a method of proper classification as a basis for such proposal. The 
situation with respect to a warranty of seaworthiness appears to be somewhat 
different, since it involves a right quasi-contractual in nature, and is a matter for 
regulation directly by the Congress in the exercise of power to revise and modify 
the general maritime law. 

If I may be of further assistance to the subcommittee, please let me know. 

Yours sincerely, 
ARTHUR LARSON, 
Under Secretary of Labor, 

Mr. Batter. Do you have any questions, Mr. McDowell ? 

Mr. McDowext. No; no questions. 

Mr. Baitxy. Mr. Coon? 

Mr. Coon. No questions. 

Mr. Barry. The Chair is of the opinion that we are dealing with 
a somewhat elegant subject here and that we have the welfare of the 
workingman for consideration, as well as relief for some of the long- 
shoremen, since the workers are giving up, by reason of the Long- 
shoremen’s and Harbor Workers’ Compensation Act, giving up the 
right to go to court, and they are entitled to just about as high a rate 
of compensation for injury as possible, about maybe two-thirds of 
their pay. 

Here we are eliminating them from possible third-party responsi- 
bility. The only recourse they have would be what they had based 
on this act. 

Are you eliminating all of those rights ¢ 

Mr. Jones. They still have the old third party liability rights they 
always had against the shipowner, but it would be limited to their 
proof as it always had been before the Sieracki case, of proving an 
unsafe place to work provided by the shipowner and negligence. 

They would not be entitled to recovery for their own negligence or 
their own employer’s negligence for acts in bringing defective equip- 
ment aboard the vessel. 

That is what we are trying to eliminate, the extension of the old 
negligence law which applied to shipowners and made them liable 
for negligence and unsafe places to work in the case of stevedores; 
we are trying to eliminate what was fastened onto that of a warranty 
of seaworthiness even where the unsafe condition was created by the 
longshoremen themselves. 

That is what Learned Hand justly characterized as a workmen’s com- 
pensation act against the shipowner; so, under the doctrine the way 
it is administered up in the second circuit, there are now two work- 
men’s compensation acts and the man that recovers against his em- 
ployer under the Federal Longshoremen’s and Harbor Workers’ Com- 
pensation Act, he recovers against the shipowner for absolute liability 
for conditions created by the man himself or by his employer or fellow 
employees, absolute liability without regard to the shipowner’s negli- 
gence, and what we object to is being made liable under what Learned 
Hand himself characterized as a workmen’s compensation act where 
the shipowner is not at fault, where none of the shipowner’s judg- 
ments are at fault and none of the vessel’s equipment is at fault, but 
the accident happened solely because of the employed stevedores or 
one of the employees of the stevedores creating a condition that causes 
an injury to the stevedores. 
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That is how far the court has gone in imposing liability on ship- 
owners. 

Mr. Battzy. What is your opinion of the ability of the workers to 
get along on payments of $35% How do you feel about that? 

Mr. Jones. Well, I would think, my own personal opinion, if you 
want mine, that you ought to abolish third-party rights entirely; 
stop all litigation of longshoremen or harbor workers against anybody 
and instead of limiting him to $35, give him the benefit of all these 
higher rates instead of paying money to lawyers for him to sue a ship- 
owner and instead of paying lawyers so the shipowners can defend 
themselves; abolish the whole thing and give the man new rates. 

If you want to do justice, that is the way to do it. 

Mr. Batter. Liberalize the compensation. 

Mr. Jones. Yes; and stop the practice of suing shipowners and the 
shipowners going to the stevedore company and the stevedore saying, 
“Now, pay me an additional premium because I have to pay insurance.” 

Everybody realizes the cost ef all this to the shipowner. He has 
to pay the stevedore for the compensation insurance of these steve- 
dore rights. He has to pay the employing stevedore for the premium 
for his public liability to these men so that the cost of it all is back 
on the shipowner. 

The reason we are here is because we say you should not take away 
a stevedore’s moral responsibility for safe conditions. You should 
say that the law says “You must answer for those conditions even 


though you get it back eventually from the shipowner.” 
There would be some competition among stevedores for the contract. 
The shipowner can say, “I want to pick out the stevedore company and 


not one that says, ‘I am going to bring on any old equipment and let 
you pay the bill for it because you have to pay my insurance premiums 
anyway.’ ” 

That is the thing in a nutshell. 

Mrs. Green. If that were the case, would it not relieve the ship- 
owners of any feeling of responsibility toward having safe working 
conditions for the men ? 

Mr. Jones. Except that every time there was an unsafe condition 
the rate of workmen’s compensation would go up and the employing 
stevedore would get that compensation premium from the shipowner. 
He would have to pay it. 

Mrs. Green. You think having that of itself would assure safe 
working conditions in all other industries? 

Mr. Jones. In all other industries where there is only the employer 
to consider, it has the effect. 

Mrs. Green. Does history prove that ? 

Mr. Jonzrs. I think that is so. Working conditions have been im- 

roving, I think, as many of the employees will tell you here ; the steve- 
ae have an organization in which they are trying to eliminate acci- 
dents and the shipowners have an organization in which they are try- 
ing to eliminate accidents. ; 

Mrs. Green. If they were going to work some other place, how 
many other choices would they have ? 

Mr. Jones. I am not qualified to say that today, but I do know there 
are a great many stevedores competing for shipments. You see, there 
are kickbacks in order to get the business. 
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Mrs. Green. You mean you are setting up the shipowners in a class 
all by themselves and this is not true in any other phase of industrial 
life where you would be responsible ? 

Mr. Jongs. 1 wouldn’t say that, because various workmen’s com- 
pensation acts, State compensations acts, forbid these third-party suits, 
as Mr. Larson can tell you from his book on workmen’s compensation, 
and there are some States that say this: “We will not permit any man 
working in industry to sue a subcontractor or a prime contractor.” 

He will be confined to the workmen’s compensation he gets from his 
employer because they are al] in the same industry and they forbid 
these third-party suits. A great many States do that. 

- Other States, like New York, and this Federal act, say “We are go- 
ing to preserve the third party rights.” 

And every time you try to do that, you get into the question of who 
is finally going to pay the bill and how are you going to make people 
careful. Those are the two big considerations you dh in all these 
cases. 

There are plenty of States who say, “We are not going to let you sue 
third parties.” 

And some States go so far as to say this, as I think Mr. Larson 


started out to say, “There are certain strangers to industry,” and there 
are. 


He says: 


It is equitable where there are some strangers to the relationship of employer 
and stevedore and shipowner and stevedore, and if some stranger injures a 


man that it is only just that he should be made to pay as a third party for 
negligence. 


That is quite so. 

And some States say, “It is only those strangers that we are going 
to permit to be sued by these injured men.” 

ut other States go further than that. They say, “If the stranger 
himself, although he is strange to this industry, if he himself has em- 
ployees in some other industry and he is a good fellow and complies 
with the workmen’s compensation act, then he himself is also immune 
and the particular man who is injured could not go and sue that em- 
ployer because he has been a good, sociable fellow and has complied 
with the compensation law with respect to his employees.” 

So, this is only one particular Rind of a compensation act and it 
could be possible for Congress to enact such an act as to say, “We are 
going to stop all of this third party suit business against shipowners 
and give the benefit of all of it to the men.” 

And eventually the shipowner has to pay and the shipowner would 
have to see that he got good equipment and would have to see that he 
picked out a stevedore who would have some idea of being careful 
about the men and equipment... > 

Mrs. Green. I would hate to see it get to the place where the ship- 
owners have no responsibility for providing safe working conditions. 

Mr. Jones. They would have plenty and would be paying the full 
bill for all of this, as they are. They would have to pay the compen- 
sation rate. 

Mrs. Green. You would have to pay compensation instead of hav- 
ing a suit for a couple of hundred thousand dollars! 

Mr. Jongs. That is right. 
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Mr. Roosrvert. I would like to make a comment. I think your dis- 
cussion, of course, has nothing to do basically with the legislation be- 
fore us, but I would like to point out to you that your assumption that 
the benefits of such a thing as you suggest will go directly to the worker 
I think is not a sound assumption. 

In other words, by the time, at least in the third party liability, by 
the time that it does go directly to the worker he gets the benefit of it, 
even though he might have to spend some money to maybe carry on 
his case; but this other way you are talking about it is paid out to 
insurance companies for all kinds of expenses he does not see in any 
way, shape or form. : 

So I think the assumption that such a thing would go directly to the 
worker is not proven. 

Mr. Jones. It isn’t as sweeping as that, I will concede, but don’t 
forget if you stop these third party suits, what do you do? You stop 
the fees of the plaintiff’s attorney and defendant’s attorney and so. 

Mr. Roosrve.tr. Well, the fees of the defendant’s attorney is never 
going te go to the worker. 

Mr. Jones. My suggestion was you should raise the $35 rate. I said 
that if you want to raise the rate, you have to get it somewhere. Why 
not get it from all the expenses of this third party litigation? Give it 
to the worker instead of giving it to the specialists. 

Mr. Roosrvett. Have it modified to give him a lump sum ¢ 

Mr. Jones. No, give him a higher rate. 

Mr. Rooseverr. However, remember that Mr. Larson said this 
morning there is no compensation for him for a lot of losses which are 
not recoverable in his mere income losses. There are a lot of other 
losses, such as the heartache and suffering and other intangible things, 
which he does get back through his third party suit. 

Now, if you are suggesting that, perhaps we should put back onto 
the employer some requirement that he pay some of the expenses of 
that either by an additional compensation on a weekly basis or on a 
lump-sum basis, and maybe I might go along; but otherwise I do not 
think you have taken care of it. 

Mr. Jones. I don’t say to label it as such, but just increase the 
rates. 

.Mrs. Green. We just finished hearing the weekly benefits, weekly 
wage benefits. Are you people or your group on record as supporting 
the raise ? 

Mr. Rice. They are on record. 

Mrs. Green..To what extent? 

Mr. Jones. I am not qualified, but I know I have seen some of the 
literature in which they said they supported an increase in wages. 

Mr. Roosevett. Forty-two. 

* Mrs. Green. You oppose raising it above $42? 

Mr. Jones. Tam not qualified. 

Mr. Rice. Yes. 

Mrs. Green. You say, “Yes”? 

Mr. Rice. Yes. 

Mr. Battey. Thank you, gentlemen. 
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STATEMENTS OF FRED R. FIELD, JR., PRESIDENT, NEW YORK 
DISTRICT COUNCIL, INTERNATIONAL LONGSHOREMEN’S ASSO- 
CIATION; SIDNEY SCHIFFMAN, COUNSEL FOR INTERNATIONAL 
LONGSHOREMEN’S ASSOCIATION; NICHOLAS KISBURG, EDUCA- 
TIONAL AND RESEARCH DIRECTOR OF LOCAL NO. 856, INTERNA- 
TIONAL LONGSHOREMEN 


Mr. Battery. Now we have Fred R. Field, Jr., International Long- 
shoremen’s Association, Independent, accompanied by Sidney Schiff 
man, New York council. 

Will you identify yourself, Mr. Field, and your associates? 

Mr. Fretp. My name is Fred R. Field, Jr. I am president of the 
New York District Council of the International songshoremen’s 
Association, Independent. I appear here on behalf of the Inter- 
national Longshoremen’s Association, Independent, representing 
Capt. William V. Bradley and General Organizer Thomas Gleason, 
both of whom are busily engaged elsewhere and have delegated me to 
convey their apologies for not appearing in person. 

Right now { am flanked on my right by Mr. Sidney Schiffman, who 
is my personal consultant, legal consultant on all compensation mat- 
ters; and flanking me on my left is the educational and research direc- 
tor of my own mother local, local 856, Mr. Nicholas Kisburg. 

In the event there are any questions or if they have remarks to make 
themselves in the course of this, we want them also to go on the record 
as part of my presentation. 

The ILA represents approximately 65,000 longshoremen, clerks, 
checkers, ship servicemen, marine carpenters, cargo repairmen and 
other waterfront workers in ports from Portland, Maine, on the 
Atlantic coast to Brownsville, Tex., on the Gulf of Mexico. The ILA 
speaks organizationally for these pen le, and morally, for the addi- 
tional half million workers covered by the Longshoremen’s and Harbor 
Workers’ Compensation Act. 

There are several inequities in the present law which require corree- 
tion if justice is to be served and the Federal Government is to main- 
tain leadership in the realm of social legislation. 

As the Longshoremen’s and Harbor Workers’ Compensation Act 
reads today and is necessarily administered, there are some glaring 
miscarriages of justice. I cannot believe that it ever was, or ever 
will be, the intent of Congress to deny American citizens their in- 
alienable common-law rights. But that is precisely what is happen- 
ing now. 

The present law, by insisting that the disabled worker elect one of 
two remedies—in cases where third-party negligence might be estab- 
lished—does, in effect, deny the disabled worker equality of justice 
under the law. yerlt Gttg 110} 

Recently this committee made substantial progress in eliminating 
some other inequities in the law when it reported favorably on H, R. 
10765, a bill providing for increased benefits in case of disabling injur- 
ies. For this you have the grateful appreciation of our 65,000 members. 
I am sure that you know that. We also want you to follow it up. 
We think that each and every one of you should become a delegate to 
sit outside of the Rules Committee and just press old George Smith 
along a little bit. We thing he is like a sturgeon, he needs a little 


urging. 
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Today we are here to ask you to correct still another inequity in the 

resent law. As it reads today and is necessarily interpreted, the 

ngshoremen’s and Harbor Workers’ Compensation Act has several 

gaps which literally cry for correction, As the law reads today— 

1, A disabled worker does not have the right to demand and 

receive compensation from his employer in the event that a third 
party may be liable. 

2. An employer may deny compensation and medical benefits 

to a disabled worker in the event that a third party may be liable. 

3. Acceptance of compensation under an award can assign the 

disabled worker’s cause of action against a third party to the 

employer. 

The practical result of denying the injured worker compensation 
is to force him to relinquish his inalienable common-law rights of 
bringing an action against a third party who may have been guilty 
of negligence. Despite the current high wages of longshoremen, very 
few have managed to put aside sufficient sums of money to tide them 
over in times of disability. 

All the members of this committee are quite aware of that because 
there was much testimony given in that direction when we were here 
last. This is due to the current high cost of living and other under- 
standable factors. 

This fact was judicially noted by Justice Black, the Chief Justice 
and Justices Douglas and Clark concurring, in the matter of Ryan Ste- 
wedoring Company v. Pan Atlantic Steamship Corporation. On 
January 9, 1956, Justice Black said : 

Injured longshoremen are not ordinarily wealthy enough to support themselves 
without work pending the trial of lengthy lawsuits. 

Thus, if it is a choice of accepting the relatively small benefits of 
compensation against the possibility of the larger recovery in the 
third-party suit, the worker is compelled to accept the former even 
though he realizes he is giving up a great suing right. 

Let’s take a fairly typical case. Suppose a longshoreman loses a 
leg onboard a ship due to faulty ship’s equipment. His alternatives are 
quite simple. He can elect compensation and be restricted to the collec- 
tion of a statutory limit of $8,680—248 weeks at $35 a week. On the 
other hand, third-party action awards of $50,000 are not unusual in 
such cases. 

But third-party actions are sometimes not settled for years. What 
does the disabled man do in such an eventuality? We have already 
pointed out that he has no significant reserves to fall back on. 
Naturally, he is compelled, against his will and better judgment, to 
elect compensation and forego his common-law rights. 

Frequently, a disabled longshoreman will commence a third-party 
action and then, midway along, his family threatened with dire depri- 
vation, begin to badger his attorney to make an immediate settlement. 
Insurance company adjusters would be less than human if they did 
not exploit fully this inevitable development. 

In view of the fact that the immediate employer loses nothing by 
paying compensation and medical benefits during the course of the 
third-party action, and in view of the fact that some more progressive 
carriers are doing this voluntarily, it should be made a matter of law 
and not left to the whim and caprice of individual employers. 
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Now, in view of the recent decision in the matter of Ryan v. Pan- 
Atlantic, it is doubtful whether the immediate employer will be in- 
clined to continue such a generous policy. | 

It may be important to emphasize that the immediate employer 
cannot lose anything in any event. They are obligated by law to place 
in escrow the required amount of compensation benefits pending the 
outcome of the third-party action. 

Tn the event that the longshoreman’s third-party action is unsuccess- 
ful, the employer is required to make such payments for compensation 
and medical treatments as is outlined in the law. 

In what is probably the leading work on the subject, Larson’s 
Workmen’s Compensation Laws, the topic is treated thusly (73:00) : 

Under the majority of modern compensation statutes, the injured employee is 
not required to hazard his substantive rights on an election between claiming 
compensation and suing a third-party tort feasor. But some States still require 
an election, the effect of which may be the loss of substantial rights in the event of 
a choice which proves to have been unwise. The kind of election which compels 


the employee to risk his rights in this way is out of place in workmen’s compen- 
sation and the current trend is to abolish the requirement. 


And in section (73:10) of the same, Mr. Larson goes on to say: 
Many jurisdictions allow him— 
meaning the injured— 


to proceed with both, always of course, subject to the conditions that he cannot 
retain both, recoveries are prevented by requiring reimbursement of the em- 
ployer out of the damages recovered for the amount of the compensation outlay. 

You will note that the employer is fully reimbursed, out of the 
injured longshoreman’s recovery, for the full amount of his expendi- 
tures for compensation benefits, whether money or medical. 

I cannot believe that Congress will permit for much longer a gap 
in the present law which, in effect, deprives longshoremen of equality 
under the law. This is precisely what is happening now. 

I furthermore cannot believe that it is the intent of Congress to lag 
behind the individual States in the realm of progressive social legis- 
lation. 

In my own State, New York State, once upon a time, many years 
ago, there was a similar mandatory elective provision. That is, 
whether to accept compensation from the immediate employer or sue 
a third party. 

But in 1937, almost two whole decades ago, the workmen’s compen- 
sation law of New York State was amended so as not to punish a man 
for being poor and without private means. The law was amended so 
that the disabled longshoreman was granted the affirmative right to 
draw on his compensation benefits and at the same time sue the third 
party responsible for the wrong. 

Section 29 of the workmen’s compensation law of New York State 
reads, in part, as follows: 

1. If an employee entitled to compensation under this chapter be injured or 
killed by the negligence or wrong of another not in the same employ, such 
injured employee, or in case of death, his dependents, need not elect whether 
to take compensation and medical benefits under this chapter or to pursue his 
remedy against such other but may take such compensation and meiical bene- 


fits and * * * pursue his remedy against such other, subject to the provisions 
of this chapter. 
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Thus, in New York State, if a man gets hurt on the job he is 
entitled to compensation. If he does not sue anybody else, or his suit 
is unsuccessful, the employer has to continue paying the injured. If 
the suit is successful, the employer receives back from the proceeds of 
the judicial award the exact amount of his expenditures. 

New York is not alone in this forthright, remedial legislation. 
Among the other States having similar provisions are Connecticut, 
Georgia, Illinois, Iowa, Kansas, Kentucky, Louisiana, New Jersey, 
North Carolina, Pennsylvania, and Tennessee. 

I do not think it right that a single individual State should show the 
Federal Government the way. 

Another cogent argument against the mandatory election provision 
is timing. Imagine, if you will, a disabled longshoreman lying in » 
hospital bed, racked with pain, his future a big, big question mark as 
the surgeons debate whether or not to amputate his leg. The patient 
is naturally suffering from acute shock. Now, in all fairness, is this 
a time when the injured longshoreman is in the state of mind where 
he should be called upon to make such a momentous decision? We 
don’t think so and we don’t think that you think so. 

In 1951, in approving chapter 527 of New York laws which was a 
further extension of third party rights, Gov. Thomas E. Dewey stated 
in a memorandum : 

Experience shows that sometimes an injured employee receiving workmen’s 
eompensation during his period of total disability is physically unable then to 
consult with an attorney regarding his third party rights and now sometimes 
loses his rights to bring such an action without appreciating the fact that he is 
losing it. 

That is really something when anybody from the TLA quotes Gov. 
Thomas E. Dewey. 

By all that is right and just, the applicability of the Longshore- 
men’s and Harbor Workers’ Compensation Act should not diminish by 
a single iota the third party’s liability and the negligence of the third 
party should not diminish by a single iota compensation liability. 

By all that is right and just, an injured longshoreman’s right to sue 
the wrongdoer should not be circuitously stunted or stifled by the with- 
holding of compensation payments and medical benefits during the 
pendency of this third party suit. , 

Permit me, please, to leave you with this one question hanging in the 
air: Where on earth shall the injured longshoreman get the money 
to pay for proper medical treatment when he has not even got the 
money coming in for the sustenance of his family because he exercised 
his inalienable common-law right to bring an action against a third 

arty ? 

B The press of other activities that circulated within our own circle 
of the New York waterfront has not permitted me to adequately study 
H. R. 11234, H. R. 11119 and H. R. 11113, but I have had Mr. Schiff- 
man, my consultant, do that and his opinions will be my opinions on 
these three bills and we will endorse whatever he has to say on them. 

When the statement I have submitted, and I am reading, was pre- 
pared, we were under the impression that it would be most expedient 
to concentrate on H. R. 10119 and to ignore H. R. 5357. Of course, we 
really favored H. R. 5357 because we were prepared to ask you to com- 
bine the best features of that bill with the best features of H. R. 10119. 
To my surprise, when I arrived here this morning I found that someone 
had changed the scoreboard, but unlike tradition would have it, I am 
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very well acquainted with the players of H. R. 5357, being a bit of 
a ballplayer myself; therefore, it is the position of the International 
Longshoremen’s Association, Independent, that H. R. 5357 be reported 
favorably and be given your com Tete support and once again you will 
get the undying gratitude and thanks of 65,000 longshoremen. 

I thank you, and if I may say so, we are pleased to be able to endorse 
the same bill that the Undersecretary of Labor Larson would endorse. 
Thank you. 

Mr. ScuirrMan. My name is Sidney Schiffman and I am a practic- 
ing attorney, having my office in New York. I have been associated 
with the attorney representing the New York District Council of the 
International Longshoremen’s Association for the past 22 years. 

Mr. Field has very well covered both the law and the factual situa- 
tion as it affects a longshoreman hurt by the act of a third party. 
When a longshoreman has been hurt by the act of someone not directly 
in the same employ that he is in, to compel such a man to elect between 
taking compensation payments and pursuing his rights against the 
third party is almost like compelling fins to give up his birthright for 
a mess of pottage. 

It is very true that this committee has worked hard to elevate that 
iess Of povtage unto a better fare, a better bill of fare, but to prevent 
a man who has a large lawsuit, has the inalienable right, as Mr. Field 
has said, to sue the one who has hurt him, but to prevent him from do- 
ing that by the denial of compensation payments which he needs for 
himself and his family to get along, is not right. It is not American. 

Mr. Field has mentioned the various States and he has mentioned 
authorities, among them Mr. Larson who testified, and it has been a 
source of happiness to me to see the shipping industry itself endorsing 
5357, which gives the worker the right and also imposes the duty upon 
the employer of compensation payments in the form of both money 
and medical treatment. 

Now stepping over to H. R. 11113, I find fault in section 5, which 
appears in the very first part, in that it brings in a new word, “agents,” 
making compensation the only remedy for a longshoreman injured by 
an agent of his employer. I find no fault when they talk of the officers 
and coemployees, but when they talk of an agent, I can readily envision 
many situations whereby agents contracted for by the employer to do 
contract repair or many other tasks which, for example, a shipowner- 
employer may have agents do for it, and those agents may be negli- 
gent, causing third-party vamp 

This third-party liability would be unjustly wiped out by enactment 
of this proposed change in the law as it appears in the printed copy. 

Now as to section 2, here again the word “agents” is used and would 
create unjust situations of taking away third-party liability where an 
employer’s agent, for example a repair contractor, berthing agent, 
general agent, and so forth, was responsible for the injury. 

The proposed amendment, in my opinion, is further objectionable 
in that the principle of requiring an election to be made by the injured 
should not he reaffirmed as it is in the proposed change. On the con- 
trary, H. R. 5357, concerning which I have just spoken, would elimi- 
nate that requirement on election. 

Mr. Roosrveut. May I ask you one question on that’ Is section 5 
included in 5357? I mean, section 5 of H. R. 11113 and 11119? 

Mr. Scuirrman. I believe it is, in the very last paragraph. 
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Mr. Roosrveut. So that the general purpose of section 5, you feel, is 
adequately represented by 5357 ? 

Mr. ScurrrMan. Yes, sir. 

Now an injured employee with third-party rights should not be 
compelled, as I have mentioned, to make an election between compen- 
sation and suing for damages. He should be permitted to pursue both 
remedies since they are against different persons, and he should be 
permitted to retain that which proves to be the greater recovery, as 
exists in the New York compensation law and as exists in H. R. 5357 
and in similar provisions in many other States. 

Now with reference to section 3, I find the following observation 
on my part. This proposed change to section 33 of the Longshore- 
men’s and Harbor Workers’ Compensation Act is puzzling. In one 
breath it states that third-party Hiability shall be determined in accord- 
ance with the maritime law and then it takes away the warranty of 
seaworthiness which accompanies a vessel when it comes to a port 
and inflicts which, in my opinion, is a horrible penalty of no cause of 
action upon a longshoreman who himself may have contributed, how- 
ever slightly, to the occurrence of the injury. 

A longshoreman, when boarding a vessel, in my opinion has the 
right to assume that each and every part of the vessel and its gear 
are in good, substantial condition. He has had no opportunity to 
check, repair, or maintain the shipowners’ equipment. The ship may 
have been many weeks, if not months, at sea, wholly within the con- 
trol and the surveillance of the master of the ship and his crew. 

The duty to provide a safe place to work that a longshoreman is en- 
titled to rests, in our opinion, wholly upon the shipowner who brings 
that ship to port. Nor should the shipowner be permitted to delegate 
its obligation to keep in good condition its gear to any other person 
or entity who may be wholly or in part irresponsible. 

In this respect the law, in my opinion, imposes a nondelegable duty 
on the shipper like that imposed in many ways upon the owner of a 
building. This duty, in my opinion, should not be delegated away. It 
is the maritime rule that contributory negligence be assessed against 
the injured person in the proportion that he may have been negligent 
himself. The trend in practically all jurisdictions of this country is 
to do away with the hard doctrine that makes contributory negligence 
a complete bar to a suit for personal injuries and to substitute compara- 
tive negligence wherever lacking. It is a doctrine more humane and 
more in keeping with modern living. 

There are very few of us who may unfortunately be involved in 
an accident who in some measure, whether it be 1 percent or 2 per- 
cent, are themselves not perhaps somewhat to blame. It is like the 
sermon, “Let him who is without sin cast the first stone.” 

Hardly any litigant has not in some way contributed to the accident. 

That doctrine of contributory negligence, being a complete bar, 
would make nil of a person’s cause of action because he may have 
been negligent only 1 percent and the person being sued 99 percent 
to blame for the accident. 

Well, that type of doctrine, in my opinion, should be condemned. 
To approve of this proposed section would be to be retrogressing. I, 
therefore, urge that 5357 be favorably reported and I urge that the 
suggested criticisms incorporated in my remarks be applied to H. R. 
11113 and the other similar bill, H. R. 11119. 
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Mr. Roosevett. As I understand it, the shipowners are in agreement 
with the suggestions you have made and that your suggestions have 
eliminated many of the bars to negligence. They have conformed 
with the new language or different language that is in section 3 and 
1 wonder if you five a copy of that and, if so, whether you care to 
comment on it in relation to your comment on the first part of sec- 
tion 3? 

Mr. Scuirrman. I have not a copy of it and I would have to study 
it, but I do say that I believe that the warranty of seaworthiness, as 
I mentioned, should be extended to all of those who come aboard for 
business purposes. 

After all, they are doing the work that was formerly done by the 
members of the crew of the vessel. 

Mr. Rooseveir. Do you care to comment or would you comment 
on the objection that was made under the original interpretation, sea- 
worthiness had reached a point where it had been taken out of the 
responsibility of the shipowner and placed so far beyond that that an 
individual can, without any negligence in actuality on the part of the 
shipowner at all, still have it included in the general term of sea- 
worthiness ? 

Would you feel that perhaps that was something that they should 
give consideration to due to the cases that were cited in interpreta- 
tions of seaworthiness ? 

Mr. ScutrrmMan. Some of the cases that have been cited should be 
given consideration. That is quite true, especially those cases that 
have to do with an actfon the part of the stevedore himself. I put 
those cases over to one side, but I say with reference to any defect in 
gear, or any act on the part of the ship, the liability of the shipowner 
should clearly remain that of a warranter, one who warrants that. 
the ship shall be seaworthy, shall be a good and substantial place with- 
in which to work. 

I do say that in my opinion, while commenting upon the decision 
of the courts, I think that the courts have weighed and properly 
evaluated, in my opinion, the various rights of those who come aboard 
a vessel as business visitors. 

I would need more time, really, to study this, sir. I could not, off- 
hand, render any further opinion with reference to it. 

Mr. Roosevett. Thank you, Mr. Schiffman. 

The Cuarrman. You may proceed, Mr. Kisburg. 

Mr. Kissurea. I should like to address some of my remarks to some 
of the remarks made by the spokesman for the American Merchant 
Marine Institute. I hope someone is still in the room, because we do 
not want to endorse the policy that becomes so widespread of the people 
if they are not present. 

In Mr. Rice’s prepared statement it seems there are some categorical 
statements that they endorse Mr. Zelenko’s bill, which would give an 
injured longshoreman the right to collect compensation and, simul- 
taneously, pursue his third-party remedy. 

In response to some questions from Congressman Roosevelt and 
Congresswoman Green, Mr. Jones seems to reverse that position. 

At this point I dare say you are as confused as we are. Just what 
is the position of the American Merchant Marine Institute? Are they 
for the Zelenko bill, or are they against it ? 
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This is pretty consistent. For instance, Mr. Jones came out for the 
complete abolition of third-party suits, and so forth, of very substan- 
tial increases in the rate or the amount of disability compensation un- 
der the Longshoremen’s and Harbor Workers’ Compensation Act. 
When asked just how much, Mr. Jones no longer new. He did not 
know what Mr. Shapiro had testified to before this committee only a 
few weeks ago. 

For the record let it be shown that Mr. Shapiro testified on behalf 
of the American Merchant Marine Institute for a $42 maximum, in 
view of the fact that the report from the committee to the whole 
House cites averages of $100 a week for west coast longshoremen, and 
I think it is $80 for the District of Columbia. 

Mr. Coon. Mr. Chairman, may I make a parliamentary inquiry ? 

The CuarrmMan. Yes, Mr. Coon. 

Mr. Coon. Is the gentleman testifying on this bill, or some pre- 
vious bill ? 

Mr. Kissurc. I am testifying on this bill and sort of presenting this 
for background, to show you how difficult it is to get along with 
people who present 2 conflicting statements at the same hearing, and 
4 conflicting statements at 2 hearings, 

Mr. Roosrvert. Mr. Chairman, I think in all fairness we ought to 
point out the statement Mr. Jones made was not part of his testimony 
on behalf of the bill. It was in answer to a question by the chairman 
as to his personal opinion. As I understand it, Mr. Chairman, those 
were his personal opinions, and not those of the institute in answer to 
your question. ‘ 

I do not think it is quite fair to have the record read that this is 
a statement on the part of the institute itself. 

However, Mr. Chairman, I may stand to be corrected. 

The Cuarrman. I did ask the questions directly and asked for their 
opinion, as I recall. 

Mr. Roosevett. I think you asked the witness’ opinion, Mr. 
Chairman. 

The Cratrman. I believe the comment was made by Mr. Jones. 

Mr. Roosevett. I believe Mr. Rice, when asked, did correct Mr. 
Jones and did say that they had not supported the $50 minimum, but 
supported the $42 figure you mentioned. 

I think in all fairness we should get down to the bill at hand and 
not attack the other witness. 

Mr. Kissurc. The position of Local 956 of the International Long- 
shoreman’s Association, on all the bills discussed here today, has been 
ably presented by, first, Mr. Field, speaking for the International, 
and Mr. Schiffman, speaking for his clients and his law office. 

I should only like to add that it does not seem to me equality under 
the law if I am broke and I cannot pay the rent, and cannot buy food 
for my family, you cannot tell me that that idealistic portrait of justice 
weighing it out with a scale, with a blindfold over her eyes, is real, be- 
cause there is no equality if you are a wealthy insurance company with 
assets of millions and I am a poor longshoreman with no reserve at all, 
with an eviction notice on the one hand, with a notice from my local 
grocer that my credit has been cut off. Then you say you have equal- 
ity of justice under the law. You can go ahead and sue. I think it 
makes a mockery of the English language if I have that equality. 

I do not say that anyone is obligated to finance me while I sue some- 
oneelse. Iam not saying that atall. Thatisa moral question. Every- 
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body’s morals are their own. But, I do say that we make a mockery of 
the English language if we do not. 

It is a subsidy. That is what it amounts to be, I will be honest. If 
we do not subsidize a man while he is pursuing a third party action, 
there is no equality of justice and you might as well say that he has 
no right to sue a third party, as we say now. We say yes, he has all 
the right in the world. I do not think it is true, unless somehow he has 
the means with which to pursue this third party action. 

For instance, I frequently find in my day-to-day experiences in the 
local, that a longshoreman will wind up with what I call a mediocrity 
of a lawyer because this lawyer, hunting for business, subsidizes the 
longshoreman, or as they say on the waterfront, he pieces him out from 
time to time, 10 bucks now and 20 bucks now. 

The more reputable firm, the firm that will get the longshoreman 
the much better settlement, is obviously above such practices. Con- 
sequently, the longshoreman gets sensiaieed again, because looking for 
— as he goes along he winds up with a lawyer who is not up 
to snuff. 

I think for that, and for the other reasons stated by Mr. Field, that 
this committee ought to be consistent with its performance at this ses- 
sion, which we think has been pretty good. 

Mr. Roosevetr. Would you answer a question for me, sir? 

My colleague from Delaware brought up a point a little while ago 
that troubled me a litle bit. That is, that the proposal in 5357 gives to 
the employer the assignment of the suit against third parties and offers 
him the inducement to do so of getting his compensation expenditures 
returned, plus whatever the difference between that and the one- 
third is. 

Is that correct, sir? 

Mr. Brewsaker. A third of the excess, sir. 

Mr. Roosrvett. I do not quite understand why the employer should 
have any of it. It seems to me this is something that belongs wholly to 
the man. Frankly, if I were in the union I would not want to give 
rm privilege to the employer. I would want to retain it for the union 
to do. 

I can understand, and I think it is quite proper, that the amount of 
compensation should, of course, be deducted from that amount. But 
why should he get this additional inducement ? 

Are not you good people going to protect him and see to it that his 
rights are taken care of ? y does he have to turn to the employer 
on it, and the inducement given to him to make a little money on the 
side? 

Mr. Kissure. Sir, you can strike that passage right out, as far as 
we are concerned. I must confess to you that we unfortunately are 
not lawyers. 

Now that you brought that section to my attention, Mr. Roosevelt, 
Cher iyg you are now referring to section B, which is on the third page, 
ine 7. 

Mr. Roosrverr. That is correct. It is in section B and goes on over 
to page 4. 

Mr. Kispure. (reading) : If such a carrier, if such an assignee. 


Mr. Roosrvett. That isthe paragraph. 
Mr. Kaspure. I think I ought to turn this over to Mr. Schiffman. 
After he explains it to me I will give him a polished Winesap apple, 
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because I do not know what it says at this point. I do not understand 
where that got in suddenly. 

Mr. Roosrvetr. There may be a good substantial reason for it. I 
am not criticizing it, frankly. 

Mr. Scuirrman. I, too, am wondering why that one-third at the 
moment. I just noticed it myself. It has been my recollection that 
the only offset against turning back, or turning over to an injured 
employee, should be the reasonable and necessary attorney fees and 
expenses in connection with that. 

Mr. Roosrvetr. It seems to me he has enough incentive anyway to 
improve his workman’s compensation standing by getting that de- 
ducted out of the picture. I do not see why we should give him any 
more, unless somebody cannot do it for him. 

Frankly, I would think that there would always be the union avail- 
able to see to it that if the man, for some reason, could not, within that 
hip period of time undertake it himself, then he would get help from 

is representatives in the union in filing the suit. 

Mr. ScuirrMan. Yes, sir. 

I might say in actual practice there are very few cases where, when 
an employer gets the assignment of the cause of action, where there is 
a surplus after he goes against a third party. 

In other words, usually the employer is only interested in getting 
back that which he has laid out. 

Mr. Rooseveir. That is exactly what I am getting at. What I am 
afraid of is this would build itself up where, instead of fighting for a 
substantial settlement, he might be willing to settle this third party 
suit for just getting back his compensation layout and his expenses. 

Mr. ScuirrmMan. That is all the more reason why 5357 1s so im- 
portant, to give the workingman, who is injured by the third party, 
the right to select his own attorney. 

Mr. Roosrvett. I agree with you, sir. 

Mr. Scuirrman. And go ahead and get all that course of law 
established for his benefit. 

Mr. Roosevetr. I thoroughly agree with you, sir. But under 5357, 
if that period has expired then his rights kind of disappear into thin 
air and go over to the employer who, as you well point out, might 
settle for the compensation return, in order not to hurt his buddy on 
the other side of the fence, while all I want is my money back and we 
will settle the suit right now for that. 

Mr. ScutrrmMan. That is true. They have a right to do whatever 
they want. Once it is assigned to the employer he does not have to 
sue the third party. He can compromise that suit at whatever figure 
he wants to. It is completely the employer’s baby, shall I say, at 
that time. 

Mr. Roosrvett. At that point I would almost rather see the injured 
employee be allowed to have someone represent him in the suit, than 
it be required that he have a representative to stand up for him in the 
suit so that his interest can, and should, be taken care of and that the 
push should be altogether to get the largest amount of settlement that 
can be reached. 

Mr. Kissurc. I dare say that Mr. Zelenko would not fight too hard 
for the contention of those lines in his bill, Mr. Roosevelt. 

I agree with you that they should be dropped out. That seems 
to defeat the very purpose of the bill. Mr. Field said there were three 












LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 45 


points we were asking for. We did not want the employer to inherit 
the disabled worker’s cause of action against the third party. 

It was our understanding, and still is, and I dare say if I was a 
lawyer and could analyze the bill, I could find other sentences which 
would cancel these out. 

As I said, I do not think Mr. Zelenko would fight too hard. We 
certainly want that amendment, because this is one of the three reasons 
we want the bill. We do not want to assign the third party possibility 
to the employer. 

I think, Mr. Roosevelt, that this assignment of the worker’s cause 
of action against a third party is terribly important for two reasons: 
One, again you have to be realistic, if even indiscreet, the jury is 
always going to award me a lot more money than they are going 
to award a rich insurance company that is suing another insurance 
company. That is what it amounts to. 

Secondly, if the Ryan decision that has been kicked around so much 
this morning grows, we are really going to be in a bad position. 

The best thing is to quote Justice Black : 

An employer like Ryan will hereafter know if he or his employees prosecute 
a claim against a third party and obtains a judgment for the employee's benefits, 


every dime of the udgment will have to be paid by the employer himself. 
Human nature— 


Justice Black continues— 


and habits being what they are, employers will not be eager to file suits against 
themselves. 

I would close by saying that this third point Mr. Field made, that 
acceptance of compensation under award should not assign the dis- 
abled worker’s cause of action against a third party, is “of terrific 
importance. It is just as important as the other two points, where we 
want to have the right to collect compensation and sue at the same 
time. 

(Mrs. Green presiding. ) 

Mr. Frexp. I should like the acting chairman, Mrs. Green, to grant 
permission to allow us a week or 10 days to file a supplementary brief 
on some questionable points that came up while you were absent from 
the discussion, which were brought to our attention by Mr. Roose- 
velt. 

We would like that extension of time to do that, so that we can get 
in a complete case. 

Mrs. Green. Is there any objection? You will be given that right. 

(Supplementary information referred to follows :) 

New York District Counctm, 
INTERNATIONAL LONGSHOREMEN’S ASSOCI ATION, INDEPENDENT, 
New York 6 wd Y., May 25, 1956. 
Re H. R. 5357, H. R. 11119, H. R. 11113, H. R. 10119. 
Hon. Frep Hussey, 
Majority Clerk, Committee on Education and Labor, 
Old Congressional Office Building, Washington, D. C. 


Dear Sir: Pursuant to leave granted at the subcommittee hearing on May 23 
on the above bills, would you please distribute to each of the subcommittee 
members one of the enclosed additional statement. 

Thanking you for your many courtesies, we remain, 

Very truly yours, 
rep R. Fue.o, Jr., President. 
78209-——-56——4 
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New York District CounctL, 
INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, INDEPENDENT, 
New York 6, N. Y., May 25, 1956. 
Re H. R. 5357, H. R. 11119, H. R. 11113, H. R. 10119. 
UNITED States HouSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON EDUCATION AND LABOR, 
Old Congressional O fice Building, Washington, D. C. 


HONORABLE REPRESENTATIVES : During the course of the hearings on the above 
bills on May 23, 1956, Representative Roosevelt asked for clarification of that 
portion of H. R. 5357, appearing on page 4 of the printed bill, pertaining to 
payment of two-thirds of an excess to an employee or his legal representative, 
where the employer has effected a recovery against a third party. We were 
also asked to comment on Mr. Vernon 8S. Jones’ proposed modification of H. R. 
11119 and H. R. 11113. These views which we are about to express incorpo- 
rate the views of the International Longshoremen’s Association, Independent, 
and the New York District Council thereof, and Sidney Schiffman, Esq., who 
appeared as a witness, together with the writer. 

The intent and purpose of the above-mentioned part of H. R. 5357 is to limit 
the attorneys’ fees to one-third of the recovery where an employer has obtained 
an excess. The words “compensation” and “expenses for medical treatment 
paid by it” and “reasonable and necessary expenditures,” appearing in lines 11, 
12, and 13 of page 4 of the bill, do not refer to attorneys’ fees necessary to, 
effect the third-party recovery. Therefore, when the expression is used (p. 4, 
line 14), “it shall forthwith pay to such employee or his legal representative 
two-thirds of such excess,” it is a proper statement and does not have in mind 
the enrichment of the employer, but does have in mind the dednetion for 
lawyers’ fees. This provision has worked fairly and successfully in New York 
for the past 19 years and section 29 of the workmen's compensation law of that 
State reads exactly the same. We approve of H. R. 5357 in this regard. 

Referring to H. R. 11113 and H. R. 11119 and Mr. Vernon 8. Jones’ suggestion 
that section 33 of the act be amended by adding the following which appears on 
page 7 of the statement of Albert E. Rice, for the American Merchant Marine 
Institute, Inc., and which is as follows: 

“(j) The liability of any party, other than the employer, to persons 
entitled to benefits under this act, for death or personal injuries occurring 
on the navigable waters of the United States shall be determined in accord- 
ance with the general maritime law applicable to persons on board a vessel 
for business purposes but shall not include any warranty of seaworthiness 
afforded members of the crew of the vessel” ; 

We are unalterably opposed to the same. Since those covered by the act per- 
form the work historically performed by members of the ship’s crew, they are 
entitled to the same warranty of seaworthiness as a crew member. 

This proposed addition would at one swoop take away the implied invitation 
of a shipowner to a longshoreman coming aboard, that everything is ship-shape 
and in good order. The longshoremen are invitees who load and unload the 
vessel and whose services are vitally necessary for the ship’s benefit. A long- 
shoreman when boarding a vessel, has the right to assume that each and every 
part of the vessel and its gear are in good, substantial condition. He has had 
no opportunity to check, repair, or maintain the shipowner’s equipment. Nor 
should the shipowner be permitted to delegate its obligation to keep in good con- 
dition its gear to any other person or entity, who may be wholly or in part irre- 
sponsible. In this respect, the law imposes a nondelegable duty on the ship- 
owner, like that imposed upon the owner of a building, and this duty must not be 
legislated away. 

We think the proposal of Mr. Jones would be unjust and we seriously doubt its 
constitutionality. It would be a blow to labor. We urge disapproval of the same. 

Respectfully submitted, 

Frep R. Frevp, Jr., President. 


Thank you very much, gentlemen, for appearing before us today. 
The next witness will be Mr. DiCostanzo. 


STATEMENT OF PHILIP F. DiCONSTANZO, BROOKLYN, N. Y. 


Mr. DrCosranzo. Madam Chairman, I am here to endorse the pass- 
age of Congressman Zelenko’s bill, 5357. 
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There was a question just asked about why the employer or the 
carrier should retain a third. This particular act is practically an 

identical copy of the New York State act. We have had extensive 

experience under that act likewise. It has proved very, very satisfac- 

tory. In other words, the employer notifies the employee, the in- 

jured man, to make an election, whereupon he invariably goes to an 

attorney, and if he is interested in suing he does so. 

Oftentimes some of these men are not interested in suing third 
parties, whereupon the employer falls heir to the litigation by reason 
of the assignment by operation of law. They then engage attorneys 
to institute suits. Oftentimes they dispose of them for their com- 
pensation lien, 

One of the basic reasons for that is that they have difficulty getting 
cooperation from the injured man himself. In other words, if he 
was sufficiently interested to cooperate initially with this civil suit. 

That is from experience. They do encourage that. 

One of the reasons it is a third is because sometimes, especially in 
New York, we run into difficulty as to compensation for attorneys, 
A lot of lawyers charge more than a third. For that reason I believe 
Mr. Zelenko placed the one-third limitation in his bill. 

Mr. Roosevet. Is it not true that in the bill the expenses of the 
plaintiff are recoverable to him out of the award ? 

Mr. DiCostanzo. Yes, sir. 

Mr. Rooseverr. So whatever the attorney charged will be recover- 
able on the award because the one-third is on top of that, as I read 
the language of the bill. 

Mr. BiCooriwao. There has been some interpretation in the State 
of. New York that an attorney fee is taken out only from the net 
recovery, exclusive of what compensation has been paid before, 

Mr. Roosrvett. This is not what the language says. 

Mr. DrCostanzo. I know that it does not. 

Mr. Roosrvett. We only have this language to go on. 

a ig Green. Is the language of this bill the same as the New York 
law 

Mr. DiCostanzo. It is, Madam Chairman. 

Mrs. Green. What you are saying is the way this particular lan- 
guage has been interpreted. 

Mr. DiCostanzo, The New York bill does not say one-third. It 
says reasonable counsel fees. By interpretation the courts have held 
reasonable counsel fees to amount to one-third of the recovery. __ 

Mrs. Green. Then the language is not the same as the Zelenko bill 
and the New York bill. 

Mr. DiCostanzo. As you take the language of the New York law, 
and its interpretation by the Supreme Court of the State of New York, 
this would be the language. 

Mr. Roosrveitt. What Mrs. Green means is that word for word this 
is not the New York law. 

Mr. DrCostanzo.. But it has incorporated the judiciary interpreta- 
tion of that statute. Otherwise, we would be faced with having that 
particular section adjudicated all over again as to what reasonable 
counsel fees amount to. 

As a matter of fact, I think that has been accomplished in the State 
of Texas, where this particular issue arose. 
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Mr. McDowz.u. Do I understand you to say that by interpretation 
of the courts they deem one-third a just. share of the net award to the 
employee ? 

Mr. DiCostanzo. Yes, sir. 

Mr. McDowe... How do they arrive at such a formula as that? 
The employee in this case.is the injured party. The company and the 
third party are litigants trying to recover sums of money which they 
have had to pay out as a result of his original injury. 

You mean that the employer, and whoever the third party is in this 
case, are considered to be equal before the court in arriving at the 
share of the net award ? 

Mr. DiCostanzo. No, sir. If they engage an attorney the one-third 
amounts to the attorneys’ fee of whatever is left over, less the com- 
pensation lien. 


ari McDowe tu. It seems to me they are picking the bones pretty 
ciose. 

Mr. DiCostanzo. I would like to make a few further remarks about 
this pesswaler act. Some of the previous speakers have neglected the 
legislative history behind it. 

Initially, prior to the Longshoremen’s and Harbor Worker’s Com- 
pensation Act, a longshoreman was considered a seaman. By reason 
of the State Compensation Act it became necessary to pass the present 
act that we have. The Supreme Court, in one of its decisions, stated: 

Its purpose was intended to provide compensation for all those various sorts 
of longshoremen and harbor workers who were performing labor on vessels and 
to whom State compensation statutes were inapplicable. It was intended to 
give to workers on board vessels the same rights as given to them by State 
statutes, if they were injured on shore. 

There was a remark made here by Mr. Rice. He said about judicial 
legislation, “Seaworthiness has been extended.” 

That is not so, because the longshoreman was entitled to the sea- 
worthiness prior to this 1927 act. There is nothing incorporated in 
that act removing the right from that. It took all these years for the 
courts to get around to the interpretation of maritime law applicable 
to the longshoreman. : 

With reference to some of the remarks of my brethren here, it looks 
like they practically made the remarks I wanted to make. For the 
sake of brevity I will omit them. 

I have handled in the last 3 or 4 months, especially since Ryan 
against Palazzola, have had 8 or 10 of my clients come into the oifice 
whose compensation was cut off, and asked either they be supported 
or their cause of action be discontinued. The end result is that it 
became necessary to discontinue their cause of action, As a matter 
of fact, one of them is against the firm of the man who is going to 
follow me. Consequently, so he can go back into compensation and 
his cause of action automatically assigned to his employer. 

One case in particular—this man had multiple fractures of the 

elvis. He had injuries which disabled him for the rest of his life. 

nder the terms of the compensation act the maximum that he would 
be able to receive would be approximately $10,000. In liability he 
should be able to recover $50,000. 

I wish to voice our objection to H. R. 11119 and 11234, in its pres- 
ent submitted form, and also in the proposed amended form. 

We must take into consideration that these bills were applied to both 
American and foreign ships. We have a great many foreign ships 
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coming into the port of New York. The United States Coast Guard 
is rather zealous in the upkeep of the vessels, They have rather vigor- 
ous regulations and they enforce them. In comes the foreign vessel. 
They are not subjected to those regulations. We do have some really 
bad ships coming in. The end result is cause of failure equipment, a 
longshoreman is injured. 

They say neglect is not unseaworthiness. 

The Supreme Court of the United States must have given this mat- 
ter quite serious consideration. For example, talk was made about the 
Sirocci case. It broadens the right of unseaworthiness. No one has 
told you what the Sirocei case is about. The Sirocci case involves the 
failure of a shackle. How, in heaven’s name, could a longshoreman 
coming aboard at 8 o’clock in the morning to start work, go around and 
inspect every piece of small equipment, such as a shackle? 

Therefore, the Court says: 

You, the shipowner, owe this man the duty to furnish him with a safe vessel. 
You should have taken the necessary precautions. You should have checked. 
You could have found out if you took the pains and the trouble to ascertain 
whether or not it was defective. 

Mr. Roosevett. Is it not true, however, the objection was not to the 
justice of final result in the Sirocci case as it applied to those instances, 
but it was what you lawyers call obiter dictum, or additional legal 
phraseolo y in reaching at that objective? 

Mr. Dit ean We always took the position that seaworthiness 
was always warranted to a longshoreman. As a matter of fact, as the 
Court says, after all a longshoreman was a seaman. When the com- 
pensation act came into existence, it did not say he was no longer to be 
considered a seaman. It did not state that the rights of unseaworthi- 
ness were taken away from him. It did not say that. But it took all 
these years for the Court to finally get around to it. 

Basically speaking what the Court really plans to do, although they 
have not said so, is place fault exactly where it lies. 

In other words, to impose stringent and strict regulations with ref- 
erence to control and as to supervision, because if the vessels make 
sure that the stevedores are careful and do not bring aboard defective 
equipment, then the vessels will not be held responsible. 

I cannot see for the life of me why the shipowners come in here and 
complain. 

r. Roosrvett. May IL interrupt you, sir. You say the responsibility 
of the shipowner to inspect all of the equipment of the stevedore and 
to be sure that it is in good shape before they allow it on the ship? 

Mr. DiCosranzo. Yes, sir. 

If they do not, and the stevedore does bring aboard a piece of de- 
fective equipment, although initially the vessel will be held liable, 
he in turn, by reason of Ryan, is indemnified and made whole. The 
one who actually pays for the damages is the negligent party himself, 
the primary responsible individual, the stevedore. 

That is one of the reasons that I am opposed to a bill here, H. R. 
11234, which does away with indemnity. 

You still have a great number of small stevedoring firms who are 
interested only in one thing, a matter of profits. You cannot avoid 
that. They do bring aboard defective and bad equipment. 

With the presence of the Ryan case a penalty is placed upon such 
conduct, and they are forced to pay for it. As a matter of fact, they 
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are protected by insurance. They have a section 1 (b) in the com- 
pensation policy which protects them against that particular con- 
tractual risk. 

As Judge Frankfurter says, “It is all a matter of coverage, isn’t 
it, gentlemen?” The stevedore will come in and then make the ship- 
owner liable. 

In conclusion, it has taken so many years for our judicial concept 
to be resolved by the Court, and one stroke of the pen by these pro- 
posed bills is going to throw it all out and start all over again. I 
do not think that is right. 

Furthermore, I feel that these other bills have no place at all in the 
Compensation Act. The Compensation Act deals solely and wholly 
pone 8 the right of the injured and his employer. That is all it should 
apply to. 

It gives him other rights. He can do whatever he wants to do, as 
against someone else, but it places some restrictions as to those rights. 
I do not feel that the Compensation Act is the place to tell any indi- 
vidual you can sue the third party, if on this ground or the other 
ground. I believe that Mr. Lawson will go along with me on that 
point. 

I, therefore, on behalf of the association, recommend the passage 
of Brother Zelenko’s bill. 

Mr. Roosevett. So I can get it straight, that is 5357. 

Mrs. Green. I would like to clarify one thing, if I may. 

The question of one-third that was discussed a moment ago, do I 
understand you to say that the lawyers’ fee, or the interpretation in 
the New York court is that the lawyer get one-third of the net? 

Mr. DrCostanzo. Yes, Madam Chairman. 

Mrs. Green. And that the injured worker would get the other two- 
thirds ? 

Mr. DrCostanzo. That is correct. The one-third would include 
the expenses, depending upon the losses. 

Mrs. Green. The worker would get two-thirds. 

Mr. DrCosranzo. He would get two-thirds. 

Mr. Roosrvetr. I am just trying to read this language again. How- 
ever, in that one-third, before we got to the one-third we would first 
take out all of the compensation and all of the medical treatment ex- 
pense. Is that correct ? 

Under this language it says, “Together with the reasonable and 
necessary expenditures incurred in effecting such recovery.” 

In other words, unless you disregarded the language before you 
got te the division of the one-third-two-third, you would to take out 
the expenses, necessary expenditures, to recover. Am I correct ? 

Mr. DrCosranzo. That is correct. 

Mr. Roosrverr. So the one-third could not include the expenses in- 
curred in the litigation. 

Mr. DrCostanzo. That is correct. 

Mr. Roosevetr. Under this language, is that correct ? 

Mr. DrCostanzo. Thet is correct. 

Again, we were handicaped by reason of the fact that I had no 
knowledge of this bill, but came here on the other bill. 

I would like the privilege of submitting a short memorandum 
covering this particular angle, so that we can properly research the 
New York State law. 
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Mr. Roosevetr. I think that would be helpful if he could do that. 

Madam Chairman, may I make a comment on the record at this 
time on behalf of my colleague from Oregon, Mr. Coon. We intro- 
duced identical bills for the privilege of bringing this whole subject 
before the committee and because we felt that 10119 does not properly 
represent all of the matters to be considered. It was with that in mind, 
rather than forcing specific provisions in our bills, that the bills 
would be introduced and we are very happy the matter is now being 
reviewed for proper decision by the committee. 

Mrs. Green. The next witness is Mr. Chazen. 


STATEMENT OF BERNARD CHAZEN, HOBOKEN, N. J. 


Mrs. Green. Will you identify yourself for the record, please. 

Mr. Cuazen. Madam Chairman, and members of the committee, I 
am Bernard Chazen. I am a member of the firm of Baker, Garber, & 
Chazen. We have our offices in Hoboken, N. J. 

Mr. Baker, who is the senior partner, had planned to be here today 
but he was engaged in trial and so I was substituted. 

Mr. Baker, hurriedly yesterday, when he realized he could not make 
it, prepared a statement which I will not read in full, but with your 
permission I will read excerpts from it. 

Mrs. GREEN. Do you have copies of that, sir? 

Mr. Cuazen. I donot think I have sufficient copies. 

Mrs. Green. Do you have one for the record ? 

Mr. Cuazen. I have one for the record. 

I would like to comment first on a topic that was brought up last. 
That is the matter of fees. We generally favor this bill 5357 which is 
taken from the New York statute. In reading over the section concern- 
ing the fees, I agree with you, Congressman, that it is ambiguous. I 
am not too familiar with the New York interpretations. I do know 
that in New Jersey we have handled the problem by providing that the 
lien which the compensation carrier has, which is paid back, has 
deducted from it reasonable attorney fees up to one-third, plus ex- 
penses up to $200, so that the insurance carrier, as well as the man, 
shares the cost of producing the fund from the third party, from which 
the insurance carrier benefits. 

In other words, the theory is that the employer pays what is sup- 

fs ~ Oa\.%4 
posed to pay under the Compensation Act. When he gets back his 
lien, he is getting back a windfall that somebody had worked for, the 
attorney who sued in the third party case. It is not fair to have the 
employee carry the full cost of the money of producing this fund from 
which he benefited. 

Therefore, the attorney fees should be distributed across the entire 
amount, including the lien of the employer, so that the employer will 
get back his full lien under the New Jersey Act, less reasonable at- 
torney fees up to one-third, which by statute they have put in so that 
they put a top on it, and expenses up to $200, putting a top on that, too. 

It would seem to me that that provision, if put specifically im that 
form, would avoid any possible misunderstanding or ambiguity and ‘tt 
would appear to me to be fair and reasonable, and certainly where 
the employer undertakes, under an assignment to produce this fund, 
he likewise should be able to insist that the employee share the fees 
in the same way, on the same basis. 
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Mr. Roosrvett. I would like to suggest that perhaps if counsel for 
the committee would look into that, as compared to the New York 
method, it would be helpful. 

( Information referred to has been subsequently supplied by counsel 
of the Committee on Education and Labor and follows :) 


WORK MEN’S COMPENSATION LAWS RELATING To ATTORNEY FEES AND THIRD PARTY 
ACTIONS 
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NEW YORK 


(Unless otherwise designated, citations refer to McKinney's Workmen’s Compensation Law) 


Cost and fees 


If the court before which any proceedings for compensation or concerning an 
award of compensation have been brought, under this chapter, determine that 
such proceedings have not been so brought upon reasonable ground, it shall assess 
the cost of the proceedings upon the party who so brought them. Claims of 
attorneys and counselors at law for legal services in connection with any claim 
arising under this chapter, and claims for services or treatment rendered or 
supplies furnished pursuant to subdivision (b) of section 13 of this chapter, shall 
not be enforceable unless approved by the board. If so approved, such claim 
or claims shall become a lien upon the compensation awarded, and upon any 
moneys ordered paid under an award by the board into the special funds provided 
for in section 15, subdivision 9, and section 25 (a), and any other section of this 
chapter, but shall be paid therefrom only in the manner fixed by the board. Any 
other person, firm, or corporation who shall exact or receive fee or gratuity for 
any services rendered on behalf of a claimant except in an amount determined by 
the board, shall be guilty of a misdemeanor. Any person, firm, or corporation 
who shall solicit the business of appearing before the board or on behalf of 
claimant, or who shall make it a business to solicit employment for a lawyer in 
connection with any claim for compensation under this chapter shall be guilty 
of a misdemeanor. In case an award is affirmed upon an appeal to the appellate 
division, the same shall be payable with interest thereon from the date when the 
said award was made by the board except as provided in section 27 of this 
chapter (1955 Supp. sec. 24). 

Cases—Attorney’s fees.—Where employer paid wages to employee during dis- 
ability and the workmen’s compensation board made an award as reimbursement 
and directed that fee of claimant’s attorney should be fixed when final award was 
made and continued the case, the matter of the fee was within the discretion of 
the board under this section (Rubenfeld v. Department of Taxation and Finance 
[1951], 278 App. Div. 879; 104 N. Y. S. 2d 431). 

An award of $850 by workmen’s compensation board to compensation claimant’s 
attorney rather than $1,817.70 for services rendered on behalf of claimant in 
action in Court of Claims which was unsuccessful, and in a subsequent successful 
compensation proceeding was not so arbitrary that it would be disturbed on 
appeal (Volker v. Davis [1946], 271 App. Div. 763; 64 N. Y. S. 2d 583). 

Fifty dollars attorney’s fee allowed by industrial commission to claimant’s 
attorney was inadequate in view of result accomplished (Haskell vy. Hitchcock 
[1941], 262 App. Div. 309; 28 N. Y. S. 2d 945). 
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In an attorney’s action against an injured workman to recover amount agreed 
to be paid for services rendered in collecting compensation award from insur- 
ance carrier, where it was conceded that attorney’s claim was not approved by 
industrial board as required by this section, and trial court retained jurisdiction 
of action after parties had entered into a stipulation of settlement, trial court 
should have relieved workman from stipulation (Bregoff v. Mitchell [1938], 254 
App. Div. 263; 4 N. Y. 8. 579). 

Attorneys should not be permitted to evade the provisions of this section, as 
the use of any means to obtain a larger amount of the recovery for legal services 
than that fixed by the board is improper, unethical, and deserving of disciplinary 
action (Matter of Fisch [1919], 188 App. Div. 525; 177 N. Y. S. 338). 

Cases—T hird-party action.—This section does not apply to payments made for 
medical expenses where no award has been made, but where the injured employee 
has elected to sue tie third party alleged to have caused the injury (American 
Mut. Liability Ins. Co. v. Sand and Stone Co., Inc. [1933], 240 App. Div. 898; 
267 N. Y. 8. 447). 

Fees 


Rule 16, Rules and Procedure of the Workmen’s Compensation Board: 

Whenever an award is made to a claimant who is represented by an attorney 
or a licensed representative with fee, the board in such case shall approve or 
fix a sum as allowance for such service as follows: 

(a) When the claimant is represented by an attorney, the board shall in every 
case approve a fee in an amount commensurate with the service rendered and 
having due regard for the financial status of the claimant. 

(b) When the claimant is represented by a person other than an attorney, 
the board shall fix a nominal fee, unless the board is satisfied that such repre- 
sentative has rendered substantial assistance to the claimant, in which case an 
allowance shall be made in an amount commensurte with the service rendered 
and having due regard for the financial status of the claimant. 

(c) An application upon a form prescribed by the chairman shall be filed in 
each instance where a fee is requested, except that where the case is closed at 
the first hearing or where the fee requested does not exceed $50 an oral state 
ment shall be made by the representative as to the services rendered. 

(d@) In no case shall the fee be based solely on the amount of the award 
(appendix, pp. 366-367). 


Deductions allowable in determining proceeds of recovery in third-party actions 
Rule 20, Rules and Procedure of the Workmen’s Compensation Board: 
The net proceeds received by claimant from a third-party action, less reason- 
able medical or funeral expenses paid or incurred by him, shall be credited to the 
carrier in determining whether deficiency compensation is due (appendix, p. 371). 


Third party actions 


Remedies of employees; subrogation.—1. If an employee entitled to compensa- 
tion under this chapter be injured or killed by the negligence or wrong of 
another not in the same employ, such injured employee, or in case of death, his 
dependents, need not elect whether to take compensation and medical benefits 
under this chapter or to pursue his remedy against such other but may take 
such compensation and medical benefits and at any time either prior thereto or 
within 6 months after the awarding of compensation or within 9 months after 
the enactment of a law or laws creating, establishing, or affording a new or 
additional remedy or remedies, pursue his remedy against such other subject 
to the provisions of this chapter. If such injured employee, or in case of death, 
his dependents, take or intend to take compensation and medical benefits in the 
case of an employee, under this chapter and desire to bring action against such 
other, such action must be commenced not later than 6 months after the awarding 
of compensation or not later than 9 months after the enactment of such law 
or laws creating, establishing, or affording a new or additional remedy or 
remedies and in any event before the expiration of 1 year from the date such 
action accrues. In such case, the State insurance fund, if compensation be 
payable therefrom, and otherwise the person, association, corporation, or insur- 
ance carrier liable for the payment of such compensation, as the case may be, 
shall have have a lien on the proceeds of any recovery from such other, whether 
by judgment, settlement, or otherwise, after the deduction of the reasonable 
and necessary expenditures, including attorney’s fees, incurred in effecting 
such recovery, to the extent of the total amount of compensation awarded under 
or provided or estimated by this chapter for such case and the expenses for 
medical treatment paid or to be paid by it and to such extent such recovery 
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shall be deemed for the benefit of such fund, person, association, corporation, 
or carrier. Notice of the commencement of such action shall be given within 
30 days thereafter to the chairman, the employer, and the insurance earrier 
upon a form prescribed by the chairman. 

2. If such injured employee, or in case of death, his dependents, has taken 
compensation under this chapter but has failed to commence action against such 
other within the time limited therefor by subdivision 1, such failure shall operate 
as an assignment of the cause of action against such other to the State for the 
benefit of the State insurance fund, if compensation be payable therefrom, and 
otherwise to the person, association, corporation, or insurance carrier liable for 
the payment of such compensation. Except as hereinafter provided, the failure 
of the injured employee or his dependents to commence an action pursuant to 
the provisions of subdivision 1 of this section, shall not operate as an assignment 
of the cause of action as provided herein, unless the insurance carrier shall have 
notified the claimant in writing by personal service or by registered mail at 
least 30 days prior to the expiration of the time limited for the commencement 
of an action by subdivision 1, that such failure to commence such action shall 
operate as an assignment of whatever cause of action may exist to such insur- 
ance carrier. If the insurance carrier shall fail to give such notice, the time 
limited for the commencement of an action by subdivision 1 shall be extended 
until 30 days after insurance carrier shall have notified the claimant in writing 
that failure to commence an action within 30 days after the mailing of such 
notice shall operate as an assignment of the cause of action to such earrier, and 
in the event the claimant fails to commence such action within 30 days after the 
mailing of such notice, such failure shall operate as an assignment of such cause 
of action to such carrier. If such fund, person, association, corporation, or 
carrier, as such an assignee, recover from such other, either by judgment, settle- 
ment or otherwise, a sum in excess of the total amount of compensation awarded 
to such injured employee or his dependents and the expenses for medical treat- 
ment paid by it, together with the reasonable and necessary expenditures incurred 
in « ffecting such recovery, it shall forthwith pay to such injured employee or his 
dependents, as the case may be, two-thirds of such excess, and to the extent 
of two-thirds of any such excess such recovery shall be deemed for the benefit 
of such employee or his dependents. When the compensation awarded requires 
periodical payments the number of which cannot be determined at the time of 
such award, the board shall, when the injury or death was caused by the negli- 
gence or wrong of another not in the same employ, estimate the probable total 
amount thereof upon the basis of the survivorship annuitants table of mortality, 
the remarriage tables of the Dutch Royal Insurance Institution, and such facts 
as it may deem pertinent, and such estimate shall be deemed the amount of the 
compensation awarded in such case, for the purpose of computing the amount 
of such excess recovery, subject to the modification thereof as hereinafter provided 
(1955 Supp., sec. 29). 

3. In the event of a modification of an award increasing the compensation 
previously awarded or in the event that the total amount of periodical payments 
made pursuant to an award under which the number of such payments could 
not be determined at the time of the award, shall exceed the total thereof as 
estimated by the board, the principal of any of such excess recovery theretofore 
paid to such injured employee or his dependents shall be credited against such 
increase or such excess. In the event of a modification of an award ending or 
diminishing the compensation previously awarded or in the event that the total 
amount of periodical payments made pursuant to an award under which the 
number of such payments could not be determined at the time of the award, 
shall be less than total thereof as estimated by the board, such fund, person, 
association, corporation, or carrier shall forthwith pay to such injured employee 
or his dependents, as the case may be, any additional amount of such excess 
recovery to which such injured employee or his dependents may be entitled by 
reason of such modification or such deficiency, determined as hereinbefore 
provided. 

4. If such injured employee, or in case of death, his dependents, proceed 
against such other, the State insurance fund, person, association, corporation, or 
insurance carrier, as the case may be, shall contribute only the deficiency, if any, 
between the amount of the recovery against such other person actually collected, 
and the compensation provided or estimated by this chapter for such case. 

5. In case of the payment of an award to the commissioner of taxation and 
finance in accordance with subdivisions 8 and 9 of section 15 and in accordance 
with section 25 (a) such payment shall operate to give to the employer or insur- 
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ance carrier liable for the award a cause of action for the amount of such pay- 
ment together with the reasonable funeral expenses and the expense of medical 
treatment which shall be in addition to any cause of action by the legal repre- 
sentatives of the deceased. Such a cause of action assigned to the State may be 
prosecuted or compromised in the name of the State insurance fund by the com- 
missioners of the State insurance fund. A compromise of any such cause of 
action by the employee or his dependents at an amount less than the compensa- 
tion provided for by this chapter shall be made only with the written approval 
of the commissioners. of the State insurance fund or such officer thereof desig- 
nated by them, if the deficiency of compensation would be payable from the State 
insurance fund, and otherwise with the written approval of the person, associa- 
tion, corporation, or insurance carrier liable to pay the same. 

6. The right to compensation or benefits under this chapter shall be the exclu- 
sive remedy to an employee, or in case of death his dependents, when such 
employee is injured or killed by the negligence or wrong of another in the same 
employ (sec. 29). °* 

Cases.—The interest of workmen’s compensation insurance carrier in injured 
employee's recovery in third-party action is subordinate to lien of employee’s 
attorney for compensation for services rendered in such action (Jackson. y. City 
of New York (1948) 182 Mise. 686, 45 N. Y. 8. 2d 505). 

Court rendering judgment for injured employee in third-party action had 
jurisdiction te determine and enforce lien of employee’s attorney for services 
rendered in the action, notwithstanding substantial payments in excess of the 
recovery had been made to and on behalf of the injured employee by the com- 
pensation insurance carrier pursuant to this chapter (Id.). 

This section was designed to protect a particular class other than attorneys 
and did not confer jurisdiction on the Supreme Court to grant application to 
fix fees of plaintiff's attorneys after action was settled during trial, but Judi- 
ciary Law 475, authorizing the court to enforce attorneys’ liens might be invoked ; 
uny application thereunder being accompanied by an affidavit relative to default- 
ing party’s military service (Drago v. Southern Blwd. R. Co, [1943] 181 Mise. 
917: 48 N. Y. S. 2d 451). 

The amendments of subdivision 4 by Laws, 1937, chapter 684, providing that 
an insurance carrier should have a lien on the proceeds of any recovery from 
a third party after deduction of reasonable and necessary expenditures, including 
attorney’s fees incurred in effecting such recovery, shows the legislature’s clear 
intent that a reasonable attorney’s fee should be deducted from any recovery 
as a necessary expense in all instances (Hobbs v. Dairymen’s League Co-op. 

iss’n [1939] 258 App. Div. 836; 15 N. Y. 8. 24 694; appeal denied 282 N. Y. 710, 
26 N. E. 2d 823). 
NEW JERSEY 


(Unless otherwise designated, citations refer to New Jersey Statutes Annotated, title 34) 


Counsel fees 


When any proceedings have been taken under the provisions of article 2 of 
this chapter, the bureau or the county court shall, as a part of the determination 
and order, either for payment or for commutation of payment, settle and deter- 
mine the amount of compensation to be paid by the injured employee or his 
dependents, on behalf of whom such proceedings are instituted, to his legal 
advisers, and it shall be unlawful for any lawyer, or other person acting in 
that behalf, to ask for, contract for, or receive any larger sum than the amount 
so fixed. In the order determining weekly payments where no commutation is 
made, the bureau or the court shall also determine the amount to be paid per 
week from the compensation payment on account of the legal fee thus awarded, 
and it shall be unlawful for the legal adviser, or other person acting in that be- 
half, to ask for, contract for. or receive a larger sum per week than the allow- 
ance thus determined (1955 Supp. sec. 34: 15-26). 

Cases.—This section serves purposes of determining fees which may be paid 
by claimant for legal services rendered on his behalf, in event of an award, 
subject to percentage limitation set forth in section 34: 15-64 (Haberberger v. 
Myer,4N. J. 116, 71 A. 2d 717). 

The right to compensation for legal services in a workmen’s compensation 
proceeding is limited by the Workmen’s Compensation Act (Id.). 


Rules and Regulations ; attorney fees ; costs 


The commissioner, director, and the deputy directors may make such rules 
and regulations for the conduct of the hearing not inconsistent with the provisions 
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of this chapter as may, in his judgment, be necessary. The official conducting 
any hearing under this chapter may, in his discretion, allow to the party in 
whose favor judgment is entered, costs of witness fees and a reasonable attorney 
fee, not exceeding 20 percent of the judgment; and a reasonable fee not exceeding 
$50 for any 1 witness, or $150 in any 1 case, for medical witnesses residing in 
the State when in his judgment the services of an attorney and medical wit- 
nesses were necessary for the proper presentation of the case. When, however, 
at a reasonable time prior to any hearing compensation has been offered and 
the amount then due has been tendered in good faith or paid, the reasonable 
allowance for attorney fee shall be based upon only that part of the judgment or 
award in excess of the amount of compensation, theretofore offered, tendered 
in good faith or paid. When the amount of the judgment, or when that part 
of the judgment or award in excess of compensation, offered, tendered in good 
faith or paid as foresaid, is less than $200, an attorney fee may be allowed not 
in excess of $50. The State, any county, municipality, or school district, or any 
department, agency, or instrumentality of the State or local government, not 
carrying workmen’s compensation insurance, shall, when a party, be deemed to 
have tendered compensation whenever compensation has been offered at a 
reasonable time prior to any hearing. 

All counsel fees of claimants’ attorneys for services performed in matters 
before the division of workmen’s compensation, whether or not allowed as part 
of a judgment, shall be first approved by the division before payment. When- 
ever a judgment or award is made in favor of a petitioner, the deputy directors 
or referees shall direct amounts to be deducted for the petitioner’s expenses and 
to be paid directly to the persons entitled to the same, the remainder to be 
paid directly to the petitioner (1955 Supp. section 34: 15-64). 

Cases.—This section requiring that offer or payment of settlement must be 
made within reasonable time prior to compensation hearing in order to defeat 
or diminish award of attorney’s fees, does not specifically preclude an offer 
of permanent settlement while employee is receiving temporary compensation, 
and should be given practical construction so as to effect its purpose with 
fairness to both attorney and employer (Sertz v. Singer Mfg. Co., 34 N. J. Super. 
88, 111 A. 2d 522, affirmed 36 N. J. Super. 546, 116 A. 2d 641). 

Right to counsel fees in compensation proceeding is wholly a creature of 
statute, so that, unless case falls within the statute, the application must be 
denied (Stetser v. American Stores Co., 125 N. J. L. 275, 15 A. 2d 627). 

Where appeal was taken in compensation proceeding to the court of common 
pleas, workmen’s compensation bureau was divested of jurisdiction and could 
not thereafter assess attorney’s fees in addition to those assessed by court of 
common pleas (Koerner v. J. I. Hass Co., 13 A. 2d 295, 18 N. J. Mise. 323). 


Liability of third party 


Where a third person or corporation is liable to the employee or his dependents 
for an injury or death, the existence of a right of compensation from the 
employer or insurance carrier under this statute shall not operate as a bar to 
the action of the employee or his dependents, nor be regarded as establishing a 
measure of damage therein. In the event that the employee or his dependents 
shall recover and be paid from the said third person or corporation, any sum 
in release or in judgment on account of his or its liability to the injured employee, 
the liability of the employer under this statute thereupon shall be only such 
as is hereinafter in this section provided. 

(a) The obligation of the employer or his insurance carrier under this statute 
to make compensation payments shall continue until the payment, if any, by 
such third person or corporation is made. 

(b) If the sum recovered by the employee from the third person or corpora- 
tion is equivalent to or greater than the liability of the employer or his insur- 
ance carrier under this statute, the employer or his insurance carrier shall be 
released from such liability and shall be entitled to be reimbursed, as hereinafter 
provided, for the medical expenses incurred and compensation payments thereto- 
fore paid to the injured employee or his dependents less employee’s expenses of 
suit and attorney’s fee as hereinafter defined. 

(c) If the sum recovered by the employee as aforesaid is less than the lia- 
bility of the employer or his insurance carrier under this statute, the employer 
or his insurance carrier shall be liable for the difference, plus the employee’s 
expenses of suit and attorney’s fee as hereinafter defined, and shall be entitled 
to be reimbursed, as hereinafter provided for so much of the medical expenses 
incurred and compensation payments theretofore paid to the injured employee 
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or his dependents as exceeds the amount of such difference plus such employee’s 
expenses of suit and attorney’s fee. 

(d) If at any time prior to the payment by the third person or corporation to 
the injured employee or his dependents, the employer or his insurance carrier 
shall serve notice, as hereinafter provided, upon such third person or corpora- 
tion that compensation has been applied for by the injured employee or his de- 
pendents it shall thereupon become the duty of such third person or corporation, 
before making any payment to the injured employee or his dependents, to inquire 
from such employer or his insurance carrier the amount of medical expenses in- 
curred and compensation theretofore paid to the injured employee or to his 
dependents. Where such notice shall have been served, it shall further become 
the duty of such third person or corporation, before making any payment as 
aforesaid, to inquire from such injured employee or his dependents the amount 
of the expenses of suit and attorney’s fee, or either of them in the action or set- 
tlement of the claim against such third person or corporation. Thereafter, out 
of that part of any amount about to be paid in release or in judgment by such 
third person or corporation on account of his or its liability to the injured em- 
ployee, the employer or his insurance carrier shall be entitled to receive from 
such third person or corporation so much thereof as may be due the employer or 
insurance carrier pursuant to subparagraph (b) or (c) of this section. Such 
sum shall be deducted by such third person or corporation from the sum to be 
paid in release or in judgment to the injured employee or his dependents and 
shall be paid by such third person or corporation to the employer or his insur- 
ance carrier. Service of notice, hereinbefore required to be made by the em- 
ployer or his insurance carrier upon such third person or corporation, shall be 
by registered mail, return receipt and in the case of a corporation shall be mailed 
to the registered office of such corporation. 

(e) As used in this section, “expenses of suit” shall mean such expenses, but 
not in excess of $200, and “attorney’s fee” shall mean such fee, but not in excess 
of 38% percent of that part of the sum paid in release or in judgment to the 
injured employee or his dependents by such third party or corporation to which 
the employer or his insurance carrier shall be entitled in reimbursement under 
the provisions of this section, but on all sums in excess thereof, this percentage 
shall not be binding. 

(f) When an injured employee or his dependents fail within 1 year of the 
accident to either effect a settlement with or institute proceedings for recovery 
of damages for his injuries and loss against the third person or corporation, the 
employer or his insurance carrier, 10 days after a written demand on the injured 
employee or his dependents, can either effect a settlement with or institute pro- 
ceedings against the third person or corporation for the recovery of damages 
for the injuries and loss sustained by such injured employee or his dependents 
and any settlement made or proceedings had and taken by such employer or his 
insurance carrier against such third person or corporation, and such right of 
action shall be only for such right of action that the injured employee or his 
dependents would have had against the third person or corporation, and shall 
constitute a bar to any further claim or action by the injured employee or his de- 
pendents against the third person or corporation. If a settlement is effected be- 
tween the employee or his insurance carrier and the third person or corpora- 
tion, or a judgment is recovered by the employer or his insurance carrier against 
the third person or corporation for the injuries and loss sustained by the em- 
ployee and if the amount secured or obtained by the employer or his insurance 
carrier is in excess of the employer’s obligation to the employee and the expenses 
of suit, such excess shall be paid to the employee or his dependents. The legal 
action contemplated herein above shall be a civil action at law in the name 
of the injured employee or by the employer or insurance carrier in the name of 
the employee to the use of the employer or insurance carrier, or by the proper 
party for the benefit of the next of kin of the employee. Where an injured em- 
ployee or his dependents have instituted proceedings for recovery of damages 
for his injuries and loss against a third person or corporation and such pro- 
ceedings are dismissed for lack of prosecution, the employer or insurance carrier 
shall, upon application made within 90 days thereafter, be entitled to have 
such dismissal set aside, and to continue the prosecution of such proceedings in 
the name of the injured employee or dependents in accordance with the pro- 
visions of this section. 

(z) If such employee or his dependents effect a settlment with or institute 
proceedings against the third person or corporation prior to the service of notice 
of the compensation obligation of the employer or his insurance carrier or prior 
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to the institution of any proceedings against the third person or corporation 
by the emplyer or his insurance carrier for the injuries and loss sustained by 
such employee or his dependents, such employer or his insurance carrier is 
barred from instituting any action or proceedings against the third person or 
corporation for the injuries and loss sustained by such employee or his de- 
pendents (1955 Supp., sec. 34: 15-40). 

Cases.—Workman’s attorney who received as a fee a percentage of amount 
paid by tortfeasor, was not entitled to collect as an additional fee, a percentage 
of amount received by employer for reimbursement for amount of compensation 
paid to workman (/)ante v. William T. Gotelli, Inc., 17 N. J. 254, 111 A. 2d 267; 
Caputo v. Best Foods, 17 N. J. 259, 111 A. 2d 261). 

Where injured workman settled third-party tort action for $60,000 and paid his 
attorneys $10,000, or one-sixth of amount of recovery, and employer, which had 
paid compensation to workman, was held entitled to reimbursement in the 
amount of $17,304.50 for its compensation liability, employer could be assessed 
up to one-third of the $17,304.50, in accordance with this section for employer’s 
proportionate share of workman’s attorney’s fees, and assessment was not re- 
quired to be limited to one-sixth merely because workman paid his attorney only 
one-sixth of amount of recovery (Id.). 

Mr. Cxazen. In the statement I have, I have cited the provision of 
the New Jersey Act. The provision is New Jersey Statutes, annotated, 
34:510-40, It was recently amended, I think, about 3 years ago to 
cover all of these contingencies. Like most compensation acts it has 
developed by a series of amendments as these cases have come up. 
I think the present statute is satisfactory and is along the lines that 
I have indicated. 

With reference to the statement which has been prepared by Mr. 
Baker, in view of the lateness of the hour, I do not want to read the 
entire statement, but 1 think 1 can summarize what it says. 

No one here so far has strenuously objected to changing the assign- 
ment provisions of the Longshoremen’s and Harbor Worker’s Compen- 
sation Act. : 

I would like to call the attention of the committee to the case of 
Christensen versus the United States which I think points up the in- 
justice of the old provision. Chamgr ong. Se, 

In that, by the way, Judge Frank in his dissenting opinion made 
some statements which I quote at length, and which I ask the committee 
to look at. His comments also point to the injustice of the old provi- 
sion. What happened there was under the act if a man dies and there 
is no dependent within the meaning of the Longshoremen’s and Har- 
bor Worker’s Compensation Act who is entitled to recover, the employ- 
er has to pay $1,000 into a special fund under award. 

Nobody can contest that. Nobody can say please don’t do it. It 
automatically happens. 

The moment that award is entered there is an assignment of the 
cause of action to the employer. In this Christensen case it so happens 
there was a son who was not a dependent son within the meaning of this 
act, of the Longshoremen’s and Harbor Worker’s Compensation Act, 
so then he had no right under the Longshoremen’s and Harbor Work- 
er’s Compensation Act, but did have rights under the New Jersey 
Wrongful Death Act...He automatically lost his right. He had no 
chance to come in and contest it. He had no chance to say please do 
not enter an award. He had no chance to say I want an election. 

The cause of action automatically went to the employer and when 
we tried to institute a suit on his behalf the court said it is too bad, 
there has been an assignment. You are out of the court, by a 3 to 2 
decision that was affirmed in the court of appeals. 
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We now have a case pending in the United States Supreme Court 
involving a man who was injured on board a vessel, and who came to 
the insurance company and wanted his medical attention, and so forth. 
They told him he had a third party and which did he want. Did he 
want compensation or did he want to pursue the third party. He said, 
in effect, as long as you make me O. K. that is all I am interested in. 
They filed a contest of the claim in compensation and on the contesting 
of the claim the reason for contesting was that that man had not made 
up his mind whether he wanted to sue on third party, or not. 

He came up before the deputy commissioner and he had no lawyer. 
The deputy commissioner, in his record, says he explained to him about 
third party, but, of course, we must realize what the man’s situation was 
at that time. The man apparently said he wanted to get his medical 
and his temporary and an award was immediately entered. He was 
still being treated. He was still disabled. 

It later developed that this same insurance company, which was the 
compensation carrier in this case, insured the liability of third party 
that was most likely to be responsible. Their own records indicated 
this was a third party liability case. Aside from any question of in- 
demnity, you have a situation where there is conflict of interest which 
can arise many, many times. After all ther are only a handful of in- 
surance companies that handle most of the business along the water- 
front, both from a compensation and from a liability point of view, so 
that, obviously, as long as they have this weapon to kill or bury a cause 
of action, you are going to get situations like you have in this conflict 
of interests case, which is now before the Supreme Court, and on which 
we are waiting a decision. 

This provision here, I think, is fair. It gives the employee the first 
crack at his cause of action. It does not put him in a position where he 
has to make an election at a time when he is not in a position to do so. 
It requires that an employer, after a sufficient waiting period, if he 
wants to take over the cause of action, has to give notice to the em- 
ployee in writing that he has 30 days within which to sue or else the 
cause of action will be assigned. By doing that, after a sufficient pe- 
riod of time that employee is then put on notice that something very 
valuable to him may be squandered or disappear, if he does not take 
action. 

We have found, usually at the point when he gets the letter, if he has 
not seen a lawyer before, he then decides it is about time he went to.see 
a lawyer and find out what his rights are. 

From the viewpoint of perhaps protecting the employer who may 
have a ligitimate reason for wanting to sue the third party, he may 
have a lot of money involved, I think that provision is not wholly 
unreasonable. If there is'a sufficient length of time involved to give 
the man a chance to decide what he wants to do, and a requirement that 
he be given specific formal notice that he may lose his rights, then 
I think you have a fair and equitable arrangement which balances the 
interest of the employer, as against the interest of the employee. 

There is one other thing that I would like to mention about unsea- 
worthiness, because I think there is an attempt here to knock out the 
doctrine of unseaworthiness. We can always take extreme cases and 
make it sound as if the doctrine is something terrible, horrible, and 
onerous. 
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The Sieracki case which we have been talking about is a case on the 
books since 1946. It is not something decided yesterday. There have 
been a great many cases decided under the doctrine. 

Aside from any historical reasons involved, we must realize that 
there is a very big difference between proof of a case on a doctrine of 
unseaworthiness, and proof on a doctrine of negligence. 

Negligence requires, as a general rule, a showing of notice by the 
ship owner that a condition is defective. When you are dealing with 
vessels, you are not dealing with fixed conditions about which people 
know all the time. You are not dealing about conditions of streets, 
or buildings or stationary things. You are dealing with something 
that occurs to a vessel which is here today and which may never again 
be in this area again. 

The result is that if you go back in many of these situations to the 
requirement that the man show notice, that he show knowledge, that 
he show all these things inherent in negligence law, we are going to 
knock out and make almost impossible of proof a great many cases. 
I think that is probably one of the reasons why in the case of seamen, 
as well as in the case of longshoremen, the courts have expanded grad- 
ually, and as a matter of evolution, this doctrine of unseaworthiness. 

There may be extreme cases that perhaps sound a little hard. If 
there are extreme cases then I think they should be taken up individ- 
ually. I do not think the whole doctrine should be condemned and 
knocked out as to longshoremen, or anybody else, on the basis of one 
or two cases. 

Therefore, it would seem to me that certainly in a revision of a com- 
pensation act which is what we are talking about here, something 
as fundamental and basic as a doctrine of unseaworthiness should not 
be dealt with in a cavalier way and say it should not apply to a lot 
of people. I do not think we have scratched the surface on these 
aes There are innumerable cases that could be cited and dis- 
cussed. 

On the basis of two cases here, I do not think this committee can 
make a position on that. I would certainly recommend against con- 
sidering it at this time. 

T would like to offer at this time the statement of Mr. Baker for 
the record, and ask that it be included. 

Mrs. Green. Is there any objection? It may be made part of the 
record. 

(Statement referred to follows :) 


STATEMENT BY NATHAN BAKER, EsqQ., OF HoBOKEN, N. J. 


I wish to express my support of H. R. 5357 and urge that the assignment pro- 
visions of the LHWCA (Longshoremen’s and Harbor Workers’ Compensation 
Act) be revised and amended. In my opinion the present provisions are unneces- 
sary, harsh, unjust and they thwart the liberal intent and beneficial objectives 
of compensation legislation. Modern compensation legislation is contractual 
in nature and it arises from the employee-employer contract. By law, as part 
of the employment contract, the employer is given immunity from suits based on 
negligence concepts and the employee, in exchange is given certain specific rights 
to medical care and compensation, regardless of negligence. The legislation is 
intended only to alter the rights and duties of the employer and the employee 
and is not and should not be used to alter the rights or obligations of either the 
employer or the employee insofar as either are concerned with the acts or omis- 
sions of third parties. 

The present scheme of the LHWCA seems to be based on the theory that as 
between the employer and the employee the employer is the better able to pursue 
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the employee’s cause of action against third party tort-feasors for the mutual 
benefit of both the employer and the employee. This is a fallacious premise and 
it works only to the detriment of the injured employee. I have been practicing 
for over 25 years and my office has handled thousands of third-party cases during 
this time (where no formal award had been entered). In all my experience I do 
not know of an employer or compensation carrier, who, after having obtained 
an assignment of a cause of action by the entry of a formal award, proceeded to 
try or settle a case against a third party, obtaining a recovery in excess of its 
lien. The courts have observed the inequities of the present law and some judges 
have commented upon them, 

In Christensen v. U. 8S. (194 F. 2d 978 (2 Cir. 1952)) the court had held that 
payment by a compensation carrier of $1,000 into the special treasury fund under 
the LHWCA assigned a cause of action under the New Jersey Wrongful Death 
Act to the employer’s insurance carrier. In his dissent, Judge Frank stated at 
page 982: 

“My colleagues, as I understand them, have interpreted the Longshoremen’s 
and Harbor Workers’ Compensation Act to mean this: 

“An employee subject to the act is killed on the job but leaves no dependent 
relatives behind who are eligible for compensation. The employer is required 
to pay instead $1,000 into a statutory fund. In return, he receives the unfettered 
right to sue, settle or bury all claims of the seaman, his estate, or any of his 
relatives against a third-party responsible for the death. The estate and the 
relatives are stymied. They cannot themselves prosecute any suits against the 
third party in any court, State or Federal, under any statute, State or Federal. 
The employer takes over all such rights against the third party. Presumably, 
the assignment is to give the employer some indemnity for his $1,000 payment. 

“To be sure, anything he recovers over that $1,000, he must return to the estate 
or the relatives. This fact, however, remains: Most employers are fully insured 
for any compensation they pay out; practically speaking, neither the em- 
ployer nor his insurer (because of the paucity of the $1,000 contribution) will 
undertake an expensive, time-consuming, worrisome lawsuit to recover $1,000. 
If they do anything at all, more likely it will be to compromise the third-party 
claim for a sum sufficient to indemnify themselves but not to compensate anyone 
else. The employer or his insurer will often refuse, for business, financial, or 
public-relations reasons, to allow the relatives’ suits to be prosecuted in the 
employer’s name, 

“T find it hard to believe that Congress meant so relentlessly to sacrifice the 
employee’s family to the employer who makes a $1,000 contribution to a fund 
from which the family can gain nothing. * * * [Italics ours. | 

The recent case of Ryan Stevedoring Co. v. Pan-Atlantic Steamship Corp. (76 
S. Ct. 232 (1956) ) has highlighted another injustice which arises from the opera- 
tion of the present act. The decision was decided on a 5-to-4 split of the Supreme 
Court. Mr. Justice Black wrote a dissenting opinion in which the Chief Justice, 
Mr, Justice Douglas, and Mr. Justice Clark joined. Among other things, he stated 
at page 243: 

“Finally, the Court’s action here not only deprives the employer of his limited 
liability, it makes the right of employees to recover damages from third parties 
a barren promise. Section 33 of the act provides two ways for an injured em- 
ployee to obtain damages from a third person: (1) The employee may elect to 
waive statutory compensation from his employer and sue the negligent third 
person directly for damages. (2) If the employee accepts a compensation award 
the employer may sue the third person as statutory assignee of the employee's 
claim, but all the employer recovers in excess of the amount of the compensation 
award must be paid over to the employee. Palazzolo was able to make an elec- 
tion and bring his own suit because his employer was financially interested in the 
outeome of his case and therefore advanced money to Palazzolo to sustain him 
during his injury until his case against the third party could be tried. The Court 
takes away all incentive for employers to follow this course in the future. Here- 
after stevedoring companies under circumstances like this will know that it is 
decidedly to their advantage that no third-party actions be brought. An em- 
ployer like Ryan will hereafter know that if he or his employee prosecutes a 
claim against a third party and obtains a judgment for the employee's benefit, 
every dime of the judgment will have to be paid by the employer himself. //uman 
nature and habits being what they are, employers will not be eager to finance 
suits against themselves. Injured longshoremen are not ordinarily wealthy 
enough to support themselves without work pending the trial of lengthy lawsuits. 
Yet if an employee accepts a compensation award only his employer can bring 
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suit against the third person, and the employer will not be overly anxious to sue 
himself. * * *” {Italie ours.) 

In Czaplicki v. Vessel “SS Hoegh Silvercloud” (223 Fed. 2d 189 (2 Cir. 1955) ) 
the insurance carrier for the employer contested the otherwise undisputed claim 
of an injured longshoreman within a short time after the accident and while the 
longshoreman was still disabled, for the specific purpose of forcing him to elect 
between his remedy in compensation and against the third-party tort-feasor. In 
order to obtain continued benefits for his disability, the longshoreman filed a 
claim petition, and a formal award was made and entered the following day. It 
subsequently was discovered that this same insurance carrier who covered the 
employer for compensation also covered the third party most likely to be held 
responsible for liability. 

As a result of his injuries the longshoreman eventually had to have his left 
testicle removed. He engaged counsel, but they apparently were unable to do 
anything because of the situation involved. Eventually, the matter was referred 
to me. I instituted suit on this man’s behalf even though considerable time had 
elapsed, because I felt strongly that a grave injustice had been done. In the 
district court the action was dismissed on the ground that this cause of action 
had been assigned to the longshoreman’s employer’s compensation carrier. On 
appeal, the dismissal was affirmed on the ground of laches, but as to the assign- 
ment point, Judge Frank, speaking for himself, Judge Clark and Judge Hastie 
stated at page 190: 

“* * * The injured party is not without a financial interest in subsequent pro- 
ceedings, however, for if the assignee recovers from the third person any amount 
in excess of the award of compensation, that excess goes to the injured party. 
Libelant argues that, because of this financial interest in the potential recovery 
from the third person, he is, in effect, a beneficiary, and the assignee is, in effect, 
a trustee who holds a right in action in trust for the injured party. He cites 
the following words of Judge Learned Hand, written in respect of the statute as 
to compromises between assignee and tort-feasor, ‘* * * although it is true that, 
by accepting compensation, the employee assigns his claim against the tort-feasor 
to the employer or insurer, the assignee holds it for the benefit of the employee 
so far as it is not necessary for his own recoupment. The assignee is in effect 
a trustee, and, although it is true that the statute gives him power to compromise 
the whole claim, he must not, in doing so, entirely disregard the employee’s in- 
terest’ (United States Fidelity 4 Guaranty Co. v. United States (2 Cir., 152 F. 2d 
46, 48). 

“The contention may be said to have particular force where, as in the instant 
case, the assignee is not in the ordinary position of adverse interest to the third 
party, but is an insurer who has a common interest with the third party because 
he has also insured that party.” 

A petition to the United States Supreme Court in this case was granted (35 
U. 8. 872, 76 S. Ct. 118 (1955)) and the matter was argued about a month ago. 
The decision has not yet been rendered although I am confident that the court 
will apply equitable principles in a situation where an insurance carrier has 
such an obvious and flagrant conflict of interest. 

The virtue of the proposed amendment is that it will simplify the existing 
law and make it more equitable. It will avoid the need to appeal to the broad 
powers of the court of admiralty to apply equitable principles to protect long- 
shoremen in this type of situation. 'The situation is not an uncommon one. 

New York compensation legislation on which the LHWCA was originally 
patterned has been changed with respect to the assignment provisions. The 
New Jersey Compensation Act does not have any automatic assignment provi- 
sion. (See N. J. 8S. A. 34:15-40.) There is no sound reason why the LHWCA 
should. It does not work to the advantage of the injured longshoreman. It pro- 
vides a convenient means by which insurance companies can kill legitimate third- 
party litigation for reasons other than those justified by the operation of the 
LHWCA. It encourages insurance carriers to force an injured workman to make 
an election at a time when it is economically most difficult if not impossible for 
him to do so, ie, when he is sick, disabled, without his regular source of income 
and a means to support his family, and in need of medical attention. Since set- 
tlements and recoveries in third-party actions are anywhere from twice to 10 
times as large as those which are ordinarily provided under the LHWCA it is 
apparent that this question deals with something very vital to longshoremen 
and harbor workers who are supposted to be the prime beneficiaries of the 
LHWCA., 


In my opinion the assignment provisions of the LHWCA must be amended. 
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Mr. Roosevert. Madam Chairman, may I ask one question 

Mrs. Green. Mr. Roosevelt. 

Mr. Roosgvetr. I am trying to get a clear picture in my own mind 
of how the negligence of the stevedoring company in bringing faulty 
equipment on a ship becomes a part of the warranty of seaworthiness 
by the shipowner. The previous witness confused me somewhat. I 
am trying to get you to clear that up for me. 

As I understand it today the warranty of seaworthiness which ap- 
plies, not only to the members of the crew but to all those having busi- 
ness on the ship, included the equipment brought by the stevedoring 
company ontheship. Is that correct? 

Mr. Cuazen. Yes, sir. 

Mr. Rooseverr. What is the justification for that? I would, for 
instance, hate to have to be in my own home to be doing some work 
and have someone come in there and find myself that I was certifying 
that his equipment was sound and that the action was against me, in- 
stead of against the guy who brought it. Maybe I have that liability 
anyway. i do not know. 

Mr. Cuazen. In interpreting these cases, I think you will find that 
even lawyers who do this all the time have different theories of ra- 
tionale for it. To me the rationale for that is the extension of the basic 
doctrine of a seaworthy vessel. 

The longshoreman’s work and equipment was traditionalll a part of 
the vessel’s gear. Because of modern conditions we separated that 
and we have the longshoreman’s gear on the shore. It is not part of 
the vessel as such. But the principle of the duties to provide a sea- 


worthy vessel apply equally to the gear brought on shore by the 
longshoreman as if the gear were supplied by the employer. That 
is the —_ theory for it. 


Mr. EvELT. I do not follow that. When in practice it was on 
the ship, and then it was under the control of the shipowner or his 
agent, under modern conditions when it is not, it is not under his 
control. I cannot see how you transfer it back to the shipowner. 

Mr. Cuazen. The theory of the duties to supply the seaworthy 
ship and, of course, let us not lose sight that what we are talking about 
is one corner of the unseaworthiness doctrine, because there is a whole 
ship, aside from the shipowner’s gear, that has to be seaworthy. The 
bad hatch, the failure to have lights, the greasy deck, these are things 
unquestionably within the shipowner’s control. As to those things, 
I do not think there can be any question that the shipowner should 
and must make it secure. 

Mr. Roosevert. There I go along with you 100 percent. That is 
my criticism of what was presented to the committee this morning. 
It eliminated all that, too. 

Mr. Granam. It would be negligence. 

Mr. Cuazen. Not necessarily, unless you can prove notice. 

Mr. Roosevett. Unless you can prove notice. I would not go along 
with that theory that anything that was definitely in that category 
should unquestionably be part of unseaworthiness. It seems to me 
that we might very properly consider that a line should be drawn 
which would not saddle the shipowner with something over which 
he plainly does not have any control. Anything that he has control 
of, T would agree with you. I certainly would not go so far as this 
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suggestion which I read, which would wipe out all seaworthiness, 
whether it was something under his control, or not. 

In all honesty, unless somebody can give a better explanation, I 
cannot see why there is a justification to saddle the shipowner over 
which he has absolutely no control. 

Mr. Cuazen. The justification, I think, aside from the legal doc- 
trine, the legal justification is part of the ship, but from my view- 
peas, with many of these stevedoring outfits you can, and often do, 
1ave small operators operating as stevedoring outfits, some of whom 
may not be financially responsible. 

If the shipowner wants to buy a cheap stevedoring outfit, get cheap 
service, he may get 2 or 3 fellows to form a stevedoring company. 
That has been done, for example, in some of the gypsy trucking out- 
fits. We have had that come up in cases we have handled. They will 
make a contractual arrangement with some fly-by-night operator who 
will get just a bare minimum of old equipment, get some men to- 
gether and turn up on the dock, if he can do it, in absence of union 
gaan He will come up and be willing to do the work on the 
vessel. 

Now, to discourage that sort of thing and to make sure the ship- 
owner will insist that the people who come on and work as longshore- 
men bring on proper equipment and follow proper practices and 
procedures, this responsibility, this nondelegable duty continues with 
the shipowner. 

To me that would be the social justification for the doctrine. 

The legal justification I think I have indicated what it is. It isa 
troublesome problem. The court had trouble with it. They are still 
wrestling with it and I think eventually they will work out better 
answers than they have up to now. 

I do not think it is something that can be handled easily on one bill, 
and certainly on the basis of the previous discussion we have had 
here. 

Mr. Roosgevett. Ithank you. You were very helpful. 

Mrs. Green. The committee meeting will be recessed until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 4:15 p. m., the committee recessed until 10 a. m. 
Thursday, May 24, 1956.) 
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THURSDAY, MAY 24, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
CommMiTrEE ON Epucation anp Lapor, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m., 
in the committee room, room 429, House Office Building, Hon. Cleve- 
land M. Bailey (chairman) presiding, for consideration of H. R. 
10119, H. R. 11113, H. R. 11119, H. R. 11234, H. R. 5357. 

Present: Subcommittee members Bailey, Roosevelt, McDowell, 
Smith of Kansas, Bosch, and Coon. 

Also present: Fred G. Hussey, chief clerk, Committee on Educa- 
tion and Labor; James M. Brewbaker, general counsel; and John O. 
Graham, minority clerk. 

Mr. Battery. The committee will be in order. 

Gentlemen, we have as our first witness this morning Mr. Ralph D. 


Pittman. He is addressing his remarks particularly to what is known 
as the Kilgore bill. 


STATEMENT OF RALPH D. PITTMAN, WASHINGTON, D. C. 


Mr. Bamtxy. You may identify yourself to the reporter, Mr. Pitt- 
man, and proceed. 

Mr. Prrrman. Thank you very kindly, Mr. Chairman. 

My name is Ralph D. Pittman. I am the resident partner of the 
New York law firm of Dwight, Royall, Harris, Koegel & Caskey. 
I am appearing before this committee in support of Hon. Joe Kilgore 
whose bill, H. R. 11234, is now being considered. 

I might make a few preliminary remarks, Mr. Chairman, if I may 
be permitted, before I place my statement in the record. 

he Kilgore bill was designed to do only one thing. And that is to 
reiterate and clarify the intent of Congress when it passed the Long- 
shoremen’s and Harbor Workers’ Compensation Act. That is all. 
It doesn’t intend to go any further. And that is all we think it will 
do. That is all it was intended to do. 

Up until yesterady I had heard of no objection to the Kilgore bill, 
because it merely clarifies the congressional intent when they passed it. 

I was greatly impressed with Mr. Larson’s remarks regarding the 
Kilgore bill as to why Congress intended the give and take proposi- 
tion in the Compensation Act itself. I couldn’t give as many clarifying 
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reasons as to why the Kilgore bill should be supported and passed 
as Mr. Larson did nm But his concluding remarks placed 
somewhat of a cloud upon the adaptability of this bill when he intro- 
duced the question of implied contracts, warranty contracts would be 
avoided if this bill were put into effect. 

Gentlemen, the only change this bill makes in the law in speaking 


of the liability of an employer, is the addition of this one sentence. 
And this is added: 


or by reason of an employer’s breach of any duty or obligation owed by such 
employer to another against whom such employee has a cause of action subject 
to the provisions of section 33 of this Act. 

That is necessary, gentlemen, in view of the Ryan Stevedoring Su- 
preme Court decision as passed by a divided opinion of 5 to 4 on 
January 9. 

Now, if Congress wants that interpretation of the Supreme Court 
as the law of the land, then don’t accept this amendment. If you want 
what you said when you passed the compensation bill, then this is 
necessary, and I can see no tenable objections to it if Congress meant 
what it said when it passed the original act. 

I believe my statement gives the reasons for this. And if I may 
be permitted I will now read my statement. I wish any members 
of this subcommittee would interrogate me on any of these questions 
if it is not clear. 

Members of this committee are no doubt familiar with the early his- 
tory of the Longshoremen’s and Harbor Workers’ Compensation Act. 
It will be recalled that at the time of its passage a situation existed 
under which it was extremely difficult for injured longshoremen and 
certain other maritime workers to make any recovery when they 
sustained an injury. To meet this situation, the Congress considered 
that it was to the benefit of such injured workers to have a certainty 
of some recompense rather than the uncertainty and mere prospect 
of receiving damages as a result of court action. 

As the workman was called upon to give up his rights for a full 
monetary recovery of his full damages, so the employer was called 
upon to give up his historical defense—including contributory negli- 
gence, voluntary assumption of risk and negligence of a fellow ser- 
vant—and thus make himself liable in the many, many cases in 
which he would have been able otherwise successfully to have defended 
himself. 

To compensate the employer for the giving up of these defenses, 
two things were considered appropriate. First, a statutory limitation 
and schedule of benefits reduced his liability somewhat but was offset 
by the increased number of cases in which payments were to be 
made. Second, and most important, was the making of the statutory 
benefits exclusive of all other liabilities of the employer by reason 
of the accidential injury or death of his employee. To take away 
his defenses and subject him to this statutory liability for all t 
of accidents, regardless of fault, and continue to subject him to a full 
measure for common-law damages and the legal expenses incident to 
defending himself would be and is inequitable to the extreme, and 
was never considered nor intended by the Congress. 

In fact, Congress, in passing the Longshoremen’s and Harbor Work- 
ers’ Compensation Act, incorporated clear an unequivocal language 
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to carry through this scheme of give and take and did expressly 
provide that the liability of the employer under the Longshoremen’s 
and Harbor Workers’ Compensation Act was to be exclusive of all 
other rights to secure damages by an injured employee, his bene- 
ficiaries, or any other person. This exclusive liability concept is also 
the very heart and soul of practically all compensation laws in the 
United States and in other parts of the world. It has worked sue- 
cessfully as the Congress intended it should until recently. 

The bill under consideration, H. R. 11234, is intended, and will, if 
passed, restore to the Longshoremen’s and Harbor Workers’ Compen- 
sation Act a provision which it always has contained and which had 
qs acceptance by all parties concerned until the decision of the 

Jnited States Supreme Court handed down on January 9, 1956, in the 
case of Ryan Stevedoring Company, Inc., v. Pan-Atlantic Steamship 
Corporation. 

This decision was 5 to 4 with the majority opinion being written by 
Justice Burton and the dissenting opmion by Justice Black. 
By this decision, the Court has ignored the plain language of the Long- 
shoremen’s and Harbor Workers’ Compensation Act making the liabil- 
ity of the pay cae under the act exclusive of all other liability for 
damages resulting from the injury or death of an employee. 

In its strained construction, the Court has transferred to employers 
subject to the provisions of the act a liability for full common-law 
damages which nullifies the intent of the original act to make the em- 
em acceptance of liability without fault exclusive of all other lia- 

ility for damages as a result of industrial accidents. 

The employer has been thus placed in the position of having all of his 
defenses taken away from him, made subject to liability without fault 
for the benefits provided by the Longshoremen’s and Harbor Workers’ 
Act, and now has also to face a suit for full common-law damages in 
practically every case where an employee is injured on shipboard, and 
in many other situations. 

It is felt that by the decision in the Ryan case the Supreme Court 
has engaged in judicial legislation by ignoring the plain intent of 
Congress as expressed in the Longshoremen’s and Harbor Workers’ 
Compensation Act and substituting therefor its own philosophy with 
respect to the exclusiveness of the employer’s liability. 

The decision of the Court was a divided one and the dissenting opin- 
ion points out the transgressions and fallacious reasoning of the Court 
much more clearly than can I. This decision, which supplants the 
handiwork of the Congress by the opinion of only one man, completely 
destroys the most basic and primary concepts upon which the entire 
Longshoremen’s and Harbor Workers’ Compensation Act was con- 
ceived and successfully administered since its inception. 

The matter is one which can and should be corrected by the Con- 
gress by means of an amendment to section 5 of the act which spells 
out more clearly than before, if such is possible, the intent of Congress 
to make the liability of the employer exclusive while imposing upon 
him his liabilities for the certain but reduced damages. 

All parties concerned with the Longshoremen’s and Harbor 
Workers’ Compensation Act have long since become well adjusted 
and have prepared themselves for their liabilities until the abrupt dis- 
location of their relative positions resulting from the decision in the 
Ryan case. 
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To correct this situation, we hope that H. R. 11234 will have the 
support of this committee which it deserves in all fairness and equity, 
and also because it merely restores that which Congress well built 
when it first enacted the Longshoremen’s and Harbor Workers’ Com- 
pensation Act. 

May I add, in view of the uncertainty of Mr. Larson, Assistant Sec- 
retary of Labor, and in view of his statement, as I recall, that he 
wasn’t clear how it should be treated but he thought this bill went too 
far regarding implied contracts and contractual obligations—well, 
members of the committee, that is the intent of this bill, to do away 
with implied contracts. 

If you intend to subject any employer to certain liabilities and make 
him forgo his constitutional defenses under common law, and take 
away contributory negligence of an employee, both have got to give 
and take. 

Now, I think I have the answer for contractual obligations. I don’t 
think it is necessary in this one at.all. But if the Secretary of Labor 
is afraid this bill goes too far, and would avoid written obligations 
on the part of an employer for indemnity, I am prefectly willing to 
insert one statement after we speak of the employer. 

These are the words I am adding to the present bill : 


or by reason of an employer’s breach of any duty or obligation— 
this is the insert I say takes care of Secretary Larson’s objection— 
other than by written contract for indemnity. 


Then if he wants to obligate himself for indemnity, there are con- 
tractual bonds that are ready for either purchaser. And I submit 
to this honorable committee that this bill does only one thing, and that 
is, restores to the longshoremen and harbor workers and their employ- 
ers the respective rights that they have enjoyed since you enacted this 
historic bill. 

I think, Mr. Chairman, that covers my statement. If there are 
any questions as to what this amendment does, or any questions you 
have to ask regarding it at all, I would be glad to answer them. 

Mr. Roosreverr. Mr. Pittman, do you rerember how the Court 
divided ? 

Mr. Prrrman. Yes. Justice Burton wrote the decision for the 
majority. Justice Black wrote the decision for the minority. And 
Chief Justice Warren, Justice Douglas, and Justice Tom Clark were 
on the minority. 

And that is why I say, one man has made this decision, in the face 
of two prior Supreme Court decisions holding just to the contrary. 

Mr. Roosrvetr. In fairness, though, I think it should be said it isn’t 
really 1 man, 1 man expressed the view of the 5. 

Mr. Prrrman. I meant 5 to 4—in other words, 1 man is the differ- 
ence between what Congress intended to do in the enactment of this 
legislation the way it is now, the law of the land today. 

Mr. Barrry. Mr. Smith? 

Mr. Smirn. No questions. 

Mr. Battery. Mr. Bosch? 

Mr. Boscrr. No questions, 

Mr. Bartry. Mr. Coon ? 

Mr. Coon. No questions. 

Mr. Battery. Thank you, Mr. Pittman. 
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The next witness is Mr. Estabrook, of the Maritime Law Association 
of the United States. 


STATEMENT OF JAMES M. ESTABROOK, THE MARITIME LAW 
ASSOCIATION OF THE UNITED STATES 


Mr. Estrasroox. Mr. Chairman and members of the committee, I 
represent the Maritime Law Association of the United States, which is 
an organization of 963 maritime lawyers, at last count. They engage 
in all phases of maritime practice—some represent shipowners, some 
include longshoremen. And I am speaking in opposition to H. R. 
11234, the bill that would eliminate a shipowner’s right to indemnity. 

I have been directed by the association to read to you the resolution 
that was adopted on Friday. H. R. 11234 was introduced May 15, a 
week ago yesterday. We heard about it, and it was discussed at our 
meeting, and with one dissenting vote this resolution was adopted: 

Resolved, That the executive committee approve the recording of the resolution 
of the association, duly adopted at its annual meeting on May 18, 1956, as follows : 

“Resolved, That this association go on record in opposing any amendment to the 
Longshoremen’s and Harbor Workers’ Compensation Act (33 U. S. C. 901-950) 
insofar as any such amendment would affect a vessel owner’s right to indemnity 
from a stevedore under the decision of the Supreme Court of the United States in 
Ryan Stevedoring Co., Inc. v. Pan-Atlantic Steamship Corporation, decided Jan- 
uary 9, 1956.” 

It is further 

Resolved, That the Secretary be instructed to transmit a copy of this resolution 
to the chairman of the Special Subcommittee on Longshoremen’s and Harbor 
Workers’ Compensation Act and that J. Ward O’Neill, Esq., and James M. Esta- 
brook, Esq., be authorized to appear before the said subcommittee and state the 


opposition of the association to H. R. 11234 insofar as that bill would have the 
effect of depriving a vessel owner of his right to indemnity from a stevedore under 
the decision of the Supreme Court of the United States in Ryan Stevedoring Co., 
Ine. v. Pan-Atlantic Steamship Corporation, decided January 9, 1956. 


(The letter above referred to is as follows :) 


THE MARITIME LAW ASSOCIATION OF THE UNITED STATES, 
New York, N. Y., May 22, 1956. 


Hon. CLEVELAND M. Batrey, Chairman, 

The Special Subcommittee on Longshoremen’s and Harbor Workers’ Com- 

pensation Act of the House Committee on Education and Labor, House of 
Representatives, Washington, D. C. 

Dear Sire: I hereby certify that the following resolution was unanimously 
adopted at a meeting of the executive committee of the Maritime Law Asso- 
ciation of the United States held on May 21, 1956: 

“Resolwed, That the executive committee approve the recording of the resolu- 
tion of the association, duly adopted at its annual meeting on May 18, 1956, as 
follows: 

“ ‘Resolved, That this association go on record in opposing any amendment to 
the Longshoremen’s and Harbor Workers’ Compensation Act (33 U. 8. C 
901-950) insofar as any such amendment would affect a vessel owner’s right to 
indemnity from a stevedore under the decision of the Supreme Court of the 
United States in Ryan Stevedoring Co., Inc., v. Pan-Atlantic Stemship Corpora- 
tion decided January 9, 1956.’ 

“It is further 

“Resolved, That the Secretary be instructed to transmit a copy of this resolu- 
tion to the chairman of the Special Subcommittee on Longshoremen’s and Har- 
bor Workers’ Compensation Act and that J. Ward O'Neill, Esq., and James M. 
Estabrook, Esq., be authorized to appear before the said subcommittee and 
state the opposition of the association to H. R. 11234 insofar as that bill would 
have the effect of depriving a vessel owner of his right to indemnity from a 
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stevedore under the decision of the Supreme Court of the United States in Ryan 
Stevedoring Co., Inc. v. Pan-Atlantic Steamship Corporation, decided January 
9, 1956.” 

Respectfully yours, 

JouHN C. Moone, Secretary. 

Mr. Sirn. Mr. Chairman, 

Mr. Barry. Mr. Smith. 

Mr. Smiru. Just whom do you represent ? 

Mr. Estasroox. The Maritime Law Association of the United 
States. 

Mr. Smiru. You don’t represent employers, neither do you repre- 
sent the employees, you just represent your own personal interest in 
this matter / 

Mr. Estasroox. And I also represent, Mr. Smith, the other mem- 
bers of the Maritime Law Association. 

Mr. Smrrn. I understand that. But your interest is your associ- 
ation ? 

Mr. Estasroox. That is right, sir. 

Mr. Saarn. All right. 

Mr. Esrasroox. Our interest is that, representing the lawyers who 
have had experience in handling the cases both for the longshoremen, 
for the shipowners, and for the various underwriters, we feel that 
the administration of justice will be best achieved by a perpetuation 
of the Ryan decision, which makes a person liable for his own fault 

The contrary result in the Ryan decision would have the effect of 
making a shipowner or anybody with an obligation to maintain prop- 
erty absolutely without fault liable even as to injuries to a person 
where the injuries were caused by defective condition of the property 
by the individual’s employer. 

Mr. Colby, of the Department of Justice, argued as amicus for the 
shipowner, that is the prevailing party in the vn case, he used this 
illustration : If one of us had an automobile, and put it in a garage in 
the District of Columbia, and told the people to check the brakes, and 
that automobile was checked, but when the mechanic fixed the brakes 
he didn’t put a cotter pin in and the car was then delivered. 

You are at the door of the garage. You get into the car, you start 
up, but then you have to stop, because a car hop from the garage walks 
in front. You step on the brakes. Nothing happens. You hit the 
car hop, and you smash into the side of the garage, damaging the car. 
You are liable under a doctrine similar to seaworthiness, since you are 
in the car and the car is defective. 

That is the obligation of the shipowner. He doesn’t have to be at 
fault, he doesn’t have to know of the condition; the condition just has 
to exist. 

Then there is damage to the automobile, and damage to the ship- 
owner for an unseaworthy condition created by a stevedore or other 
contractor. He can sue the stevedore and he gets his damages back 
for the damage to the ship. If he himself is hurt he can sue the 
stevedore for that and get damages for injury to himself. 

But the car hop who was hit, he gets compensation first. Then he 
brings suit against the shipowner or the automobile owner because 
there is a defect in the car. We all admit that. The ship was unsea- 
worthy, and some other stevedore failed to do his job, somebody in 
the garage failed to put in the cotter pin in the brake. 








LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 7] 


That man recovers from you; the automobile owner, or the ship- 
owner, and you must pay the whole thing. And under the lower court 
decision in the Ryan case, the district court decision, the shipowner 
paid ‘damages to Frank Palazzolo, who was hurt, and also paid the 
compensation. underwriter, and thus reimbursed the employer. In 
other words, the decision which the Ryan case—the reversal of the 
Ryan case would have resulted in the shipowner being liable without 
fault, and the stevedore being exculpated from its own fault. 

I don’t think any reading of the Compensation Act or of the com- 
mittee hearings—and I went through them very carefully before the 
Ryan case—would indicate any such intention by Congress, or that any 
such suggestion was ever made at the time the Compensation Act was 
ri gaye 
' Now, in our association we had many reasons adopted, one way or 
the other, on this particular problem. The most compelling reason 
appeared to me to be the reason of public policy as expressed by 
Di Costanzo yesterday. You should promote safety by making a person 
economically responsible for his own fault. Without such a policy— 
and that was the policy expressed by the committee of Congress hea 
the Compensation Act was first adopted—without such a policy there 
would be no incentive for the stevedores to promote safe practices and 
do the work they have done in promoting sy 

Now, yesterday I checked up on the various specific items that have 
been accomplished since I got back from the Navy in 1945 in the port 
of New York. These items were brought about by the New York 
Shipping Board, and by safety courses at the New York University, 
and by work with safety engineers. 

In the first place, we now handle all mahogany logs with a dou- 
ble rig. You run the line down to the log and under a block and up 
again. That halves the strain on the line. That saves quite a few 
lives, I am sure. 

And then the pallets, or the little wooden platforms used to handle 
cargo, back in 1945 empty pallets would fall off the springs, now the 
bottles or wire props attached to the corner of the pallets have safety 
hooks, and we no longer have the injuries we had. 

We no longer permit partial gangs to work in the hold. For a 
while the shipowners thought they could expedite discharge, and the 
stevedores did, too, by permitting 4 or 5 or 6 men to work in the hold 
instead of the customary 8. Well, the poor devils just had to work 
so much harder to keep up with the load. But that has been stopped. 

Then some work has been done on boom angles and guys. When 
a ship discharges cargo by itself without using shore cranes they have 
one boom over the center of the ship, and the other boom extending over 
the side of the ship. To permit work to proceed as easily as possible 
they used to drop the guy from the boom over the side of the ship 
back as close to the other end of the boom as possible and still keep 
it from swinging. 

That, permitted the least space to be taken up by the ropes. How- 
ever, they found out that this outboard boom would often crumble, 
where the inboard boom would stand the load perfectly well, same 
load, same booms. And they found out when they got their safety 
men. to work that you just spread the guys as much as possible, and 
even at the risk of uncoupling some other operation, if you spread your 
guys you would Bea ies reduce the strain on the boom. 
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Now, in connection with the Ryan decision, I saw yesterday for the 
first time Mr. Zelenko’s bill, 5357. It is my personal view—and I 
havent’t had time to consult with the association, or get them a copy— 
but it is my personal view—and here, Mr. Smith, I represent only my- 
self—but it 1s my personal view that that bill is similar to the bill, in 
substance, that we Rave in New York. 

It will cure one of Justice Black’s most serious complaints in his dis- 
senting opinion. And it will work. We have a similar bill in New 
York, and it has worked for years. 

I thank the committee for their attention. Are there any ques- 
tions? I would be glad to answer them. 

Mr. Roosrvett. I am just trying to get clear in my mind where the 
pastries of the longshoreman is in 11234, Mr. Kilgore’s bill. If this 

ill was enacted, in essence this would mean that he had recourse 
still directly against the steampship company, is that correct ? 

Mr. Esrasproox. Yes. Mr. Roosevelt. The lawyers who represent 
the longshoremen told me that they favored our position on Mr. Kil- 
gore’s bill, because they felt that if the bill were passed there would 
be more accidents, it would remove an incentive for safety on the part 
of the contracting stevedore. In the port of New York the contracting 
stevedore works on a tonnage basis, he charges so much a ton for the 
specific categories of cargo he removes. 

The faster he can do the work, and the older equipment he can use, 
the more money he will make. And the longshoremen’s attorneys 
feel that if they are permitted to use old equipment, if they are per- 
mitted to cut corners, if they are permitted to say, “Go down deep 
and pull the New York cargo out of the hold without shifting the 
Baltimore cargo alongside,” and the Baltimore cargo falls over, then 
there will be more accidents and more men will be hurt. 

Mr. Roosevertr. Am I correct in my impression from yesterday’s 
testimony that under the doctrine of seaworthiness that a shipowner 
is liable for the condition of the stevedoring company’s equipment 
as it comes aboard his ship? 

Mr. Estrasroox. That, sir, was a decision of the Supreme Court 
affirming a decision of the ninth circuit, but without opinion. It was 
a 5-to-4 decision, and here was no opinion by the majority, the major- 
ity just said, “decision affirmed,” and there was no dissenting opinion. 

That was the case of Petterson against the Alaska Steamship Co. 
But that is the present state of the law as applied in New York, at 
least as to ship’s gear. 

Mr. Roosrverr. But if the right of the shipower to cover anything 
from the stevedoring company was removed he would have even less 
ability to control the situation than he has today under that decision. 

Mr. Esrasroox. That is right. 

Mr. Sairn. State that again, that a man who uses old equipment 
makes more money than a man who uses modern equipment. 

Mr. Estasroox. What we are afraid of, sir, is not in the sense of old, 
meaning out-of-date equipment, or equipment for which design im- 
provements have been made, but a man who uses equipment that has 
been used longer than the safe life of the equipment will make more 
money than a man who uses modern equipment, if the man who uses 
the old equipment is not liable for the injuries he causes by using it. 

Now, to be specific, a sling, which is a wire rope that goes from a 
hook around the cargo, has a working life, I am told, of 6 months or 
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less, depending on the use to which it is put, and in particular to the 
corners which it has to go along. If you can use those slings for 514 
months, putting them around heavy oo aoe ma won’t be damages 
if they drop, so you won’t run into property damage—you will make 
more money than another stevedore who for safety checks his slings 
Sean. for the first whisper or sign of any wire snapping, and re- 
places them at the end of 3 months, because you will a a lower 
operating cost. 

Mr. Battery. Thank you. 

The commitee will now hear from Mr. Robert E. Mayer, president, 
Pacific American Steamship Association. 

Identify yourself for the reporter, Mr. Mayer, and proceed with 
yourtestimony. 


STATEMENT OF ROBERT E. MAYER, PRESIDENT, PACIFIC AMERICAN 
STEAMSHIP ASSOCIATION 


Mr. Mayer. My name is Robert E. Mayer. And I am president of 
the Pacific American Steamship Association, which comprises the 
major American-flag operators on the Pacific coast. 

e are here to testify on all four of the bills that have been under 
discussion, the Roosevelt-Coon bills, 11119 and 11113, respectively, 
the Zelenko bill, 10019, and the Kilgore bill, 11234. 

Mr. Baur. Pardon me? May I advise you that we have dropped 
the consideration of 10019 and have substituted another bill for Mr. 
Zelenko’s bill 5357. 

Mr. Mayer. Yes, sir; so I am informed. 


We are the ee yey probably :the original proponents of the 
s 


Roosevelt-Coon bi We urged their introduction, and believe that 
if adopted they will remedy a situation which has developed and which 
was not intended by the law. 
I think a discussion of those bills can be helped somewhat if we can 
nd just a few moments discussing the comparative remedies of in- 
dustrial workers for injuries or illnesses incurred or contracted during 
employment, which I have tried to represent on this memorandum— 
which I submit for the record, and which is being passed among you. 
(The memorandum referred to is as follows :) 
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Comparative remedies of workers for injuries or illnesses incurred or 
contracted during employment 





Merchant seaman 


United States industrial Longshoreman 
worker 








1. Compensation.—A State 1. Compensation.—A Fed- 1. Maintenance and cure.—A severale 
law-given right to receive from | eral law-given right providing | hundred-year-old right under the com- 
employer necessary medical and | virtually the same benefits as | mon law of a seaman to receive from 
hospital care plus pay for time | in state laws for other indus- | his employer-shipowner sustenance 
lost from work plus award | trial workers, with variations | and medical care (no judgment in dam- 
for physical impairments, as | in scale of benefits, waiting | ages) when he falls sick or is injured 
result of injuries or certain | periods, etc. while ‘tin the service” of the vessel— 
Service-contracted illnesses in- Negligence of employer need not be 
| Shown—Contributory negligence of 

employee, no defense—No compara- 
tive negligence rule—Willful miscon- 
duct only defense. 





curred or contracted on the 
job—Negligence of employer 
need not be shown—Contribu- 
tory negligence of employee no 
defense—No comparative negli- | 
gence rule. 


2. No right in longshoreman or other industrial worker com- 2. Jones Act.—A Federal law-given 
parable to that of merchant seaman under Jones Act, since under | right of a merchant seaman to sue 
State compensation laws, which provide awards for physical im- | in law in a State court or in law for 


pairments, no negligence need be shown. | admiralty in a Federal court for 


damages resulting in injury to per- 
son, resulting from negligence of 
shipowner-employer. Not limited in 
recovery to compensation schedule, 
but only by award of jury (or court) 
—Contributory negligence of em- 
ployee no defense—Comparative neg- 
igence rule applies, damages being 
reduced by degree of negligence at- 
tributable to employee. 

3. Third-party negligence.—All have the common-law right to recover damages from a third person— 
+ poms yen employer (though not from fellow employee)—for personal injuries resulting from negligent act 
of such person. 

4. No right in average shore- 4. Noright in longshoreman 4. Seaworthiness doctrine—A right 
side industrial worker exactly | comparable to seaworthiness | under the common law of a merchant 
comparable to seaworthiness | doctrine for seaman was ever | seaman to have provided for him a ship 
doctrine for seaman account dif- | assumed to rest in longshore- | “reasonably fit for the service,” and to 
ferences in circumstances of em- | Man until decision in Sieracki | recover in da’ es against his ship- 
ployment. case in 1946, which extended | owner-employer in the event he pro- 

seaworthiness doctrine to long- | vides an unseaworthy ship, which fail- 
shoreman in while work- | ure results in employee’s injury. Is an 
ing cargo a ship while | absolute right without need to show 
it was tied up at dock—Com- | fault or negligence of employer—Grows 
mon law already provides for | out of fact seaman cannot personally 
right of action by injured long- | inspect ship for safety; cannot leave 
shoreman as business invitee | ship by free choice at sea; is subject to 
when injured by negligence of | discipline of master; suffers a penalty 
ship. for desertion and is subject to the ele- 
ments while in employ of the ship. 











Mr. Mayer. It is put together in three columns, one being the United 
States industrial worker on the average, the next one being the long- 
shoreman, and the next one being the merchant seaman. 

The first remedy which we have listed for each of these is compensa- 
tion for the industrial worker, compensation for the longshoreman, 
and maintenance and cure for the merchant seaman. 

Going back to the industrial worker, you will note that he obtains 
compensation by reason of a State law given right to receive from his 
employer necessary medical and hospital care, plus pay for time lost 
from work, plus award for vataal dnmeatemant as the result of in- 
juries or certain illnesses that are contracted on the job. 

The negligence of the employer need not be shown. Contributory 
negligence is not a defense. And there is no comparative negligence 
rule, That is the system of social insurance which we adopted gen- 
erally in 1914 in most of the States. 

Mr. Smiru. I didn’t know there was any workmen’s compensation 
where you were liable for contracted illnesses. 

Mr. Mayer. I may be wrong, but I think in some cases there is an 
award—is there not an award in the case of occupational—— 
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Mr. Smrrx. Occupational diseases such as silicosis ? 

Mr. Mayer. That is what I had reference to, was service-connected 
diseases like silicosis. 

The longshoreman has almost the same thing, the longshoreman and 
harbor worker, a straight out compensation right. The merchant sea- 
man has the right called “maintenance and cure,” which is several 
hundred years old. It originated in the common law. It is the right 
of a seaman to receive from his employer, shipowner, sustenance and 
medical care when he falls sick or is injured while he is in the service 
of the vessel. 

There is no need to show negligence. The contributory negligence 
> omg employee is no defense. There is no comparative negligence 
rule. 

And willful misconduct is the old defense. 

So across the top of this we have a fairly comparative system for 
everyone, up to that point. 

Now, going to remedy No. 2, if you will go over to the merchant sea- 
man you will note that he has a second remedy under the Jones Act, 
which is a Federal law given right, a statutory right of a merchant 
seaman to sue in law in a State court, or in law or ailinkialty in a Fed- 
eral court for damages—not compensation, now, but damages resulting 
in injury to his person, resulting from the negligence of his ship- 
owner or employer. 

He is not limited in his recovery to any compensation schedule, 
but is limited only by the award of the jury, or the court, if it hap- 
pens to be a court trial. Contributory negligence is no defense. 

The comparative negligence rule does apply, damages being reduced 
by degree of negligence attributable to employee. 

If you will move over to the left, the has no such 
right, and the industrial worker has no such right, because under the 
common law he has straight out compensation all the way up to 
including award, all the way through to the end for any physical 
a sep oa 

So there is no necessity for the Jones Act thing to come here to the 
industrial workers. It did come over in the case of the longshoreman 
before you passed your Longshoremen’s and Harbor Workers’ Act. 
But the longshoremen themselves objected to that, and rather said 
they wanted the act. 

ow, on the next page there is the third-party negligence. Well, 
in the case of third-party wrongdoing, anybody can recover against 
him, except there is some limitation to recover against a fellow em- 
ployee. So everybody has that right. You and I have it as we drive 
down the street in our automobile. 

Finally, remedy No. 4, if you will look again first at the merchant 
seaman, you will see that he has still a third remedy, which is called 
the seaworthiness doctrine. It is the right under the common law of a 
merchant seaman to have provided for him a ship which is reasonably 
fitted for the service that it is going into. And it is his right to recover 
damages against his shipowner or employer in the event he provides 
and unseaworthy ship, which failure results in the employee’s injury. 
It is an absolute right, without any need to show fault or negligence 
of the employer. It grows out of the fact that the seaman cannot per- 
sonally inspect the ship for safety before he goes on it. He can’t leave 
the ship at his own free will while he is at sea, he. is subject to the 
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discipline of the master, and he suffers a penalty for desertion, and he 
is subject to the elements while he is in the employ of the ship. 

Now, we move over one column to the left, and we see that the long- 
shoreman was never assumed to have any such right. He doesn’t go to 
sea, he is not a member of the crew, he is not subject to discipline, he 
is not subject to the elements, he can leave the vessel of his own free 
will. So he is not in the same kind of relationship, and thus this addi- 
tional right that is given to the seaman, because he is a ward of his 
employer, and a ward of the Government, and because he is at sea and 
subject to the elements, was never considered to be a right of the long- 
shoreman. 

But in 1956 it was applied to the longshoreman, and that is why 
we have the Roosevelt-Coon bills before us for consideration now. 

Similarly, if we move over one step further to the left, you will find 
that the industrial worker has no such thing as seaworthiness, because 
he doesn’t need it. If he works in a building which somebody else pro- 
vided, a third party, sure, he can sue the third party if the building 
is in a dangerous condition, but only if the third party is guilty of some 
negligence. 

With that little background, then, I would like to go into the first 
two bills before us, 11119 and 11113, which are identical. 

Just one more moment of history. Before we had any such thing 
as compensation, if I worked for you and I was injured in your em- 

loyment, then it was my own tough luck, I received no compensation 

rom you as an employer, unless I could prove that you were negligent, 
unless I sould show you created the dangerous condition, and thus 
caused my injury. That was the situation, I think, generally until 
about 1914, when it was determined by the legislatures of most of the 
States that that wasn’t the right kind of a way to run a business. 

They became aware of the fact that the right to recover was specu- 
lative, the man didn’t-have a lot of money to finance a long Jawsuit, 
he hired a lawyer, and in many cases the fee was a contingency, and 
thus naturally rather a high fee. 

That just wasn’t the right way to run a railroad. And they said, 
“Let’s do this. Let’s take away the obligation to show negligence, and 
let’s say that this is just a part of the costs of doing business. And we 
will set what a man gets if he loses a little finger, or 5 weeks’ work, or 
this, or that, or the other, what he gets plus medical and hospital. 

That was ‘part of a social change that came about generally in 1914, 
and it is much better all around, it is cheaper, it is more efficient, it 
is more equitable. And I don’t think there is anybody today that 
would criticize it or want to change it. 

Longshoremen came along with that development 12 years later, 
in 1926. In the interim period the longshoreman, when he began to 
seek compensation, had a history of suing for negligence, suing the 
ship for negligence. He even had one part in his history where one case 
ae that he could come under this Jones Act liability that we talked 
about. 

But in 1926 the Congress passed the Federal Longshoremen’s and 
Harbor Worker’s Compensation Act, which is now on the books. And 
that was passed in large part at the request of representatives of 
longshoremen, who said that that was the proper way for them to be 
compensated for injuries on the job, and a preferable one to even 
the Jones Act application. 
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So here we are in 1926 with a Compensation Act now applicable to 
longshoremen as it is to other industrial workers. And the next 20 
years of the handling of the compensation matter with respect to the 
longshoremen was reasonably orderly. When a longshoreman was 
injured he got, his compensation from his employer, just like his fac- 
tory worker brother ashore. 

And when he was injured by somebody other than his employer, 
then ke could sue him if he could show that he was negligent. Thus 
he was right on an even par with all other industrial workers. 

But then something happened. In 1946 we have the Sieracki case 
which came along. This was the case where a longshoreman was work- 
ing aboard a vessel and he was injured because oi defective ship's gear. 
By a split decision the Supreme Court held that the seaworthiness doc- 
trine applied, even though the longshoreman was not a crew member, 
didn’t go to sea, was not subject to discipline, could leave the vessel, 
and had all of these distinguishing characteristics from a sailor, for 
whom the seaworthiness doctrine was invented, they stated, neverthe- 
less, it applies here. 

Incidentally, in the Sieracki case, which commenced this whole 
thing, the longshoreman could have sued the ship for negligence, and 
very probably proven it, we don’t know, I can’t second-guess the case. 
But the case didn’t go off: on that, it went off on this seaworthiness 
doctrine. And that is why we are here today. 

He could have sued the ship then for negligence, and he could sue 
it now, and he should be entitled too if there is negligence. We think 
it is a bad decision. The lower court, I am told by our counsel—and 
I did examine the decision with him—cited 9 cases, 7 of them were in 
fact against the result in this decision, and 2 of them were considered 
by the court at least to be in their favor. 

But even of these two decisions, Chief Justice Stone of the United 
States Supreme Court, on appeal, on review, in his dissent said that 
even so those two did not lend support to the decision. 

Also there was in this first case, which starts this whole thing we are 
talking about, a split decision with Stone, Burton, and Frankfurter 
dissenting very strongly. And I just want to read a few words from 
their dissent. They said: 

The Court has thus indicated a new right in maritime workers who are not 
members of the crew of the vessel which has not hitherto been recognized by the 
maritime law or by any statute. For this we can find no warrant in history or 
precedent, nor any support in policy or in practical needs. 

That was the view of the dissent in the case which started this whole 
business of making a longshoreman half a shortside worker and half a 
sailor, enjoying the benefits of both. 

The next case that came along was Hawn versus Pope and Talbot 
in 1954. 

The next one was Petterson versus Alaska Steamship Co. in 1955, 
which has gone even farther. 

Without going into detail, they held these two points, respectively. 
They said even if the longshoreman himself is careless on the vessel 
he will recover against the ship. This, mind you, in addition to recov- 
ering his full count from the stevedore, the Petterson case held that 
even if the entire cause of the accident was the stevedore’s equipment— 
and this goes to the bill that Mr. Pittman was talking about a moment 
ago—even if the entire cause of the accident was the stevedore’s equip- 
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ment and not the ship, nevertheless the ship is liable in seaworthiness 
to the longshoreman. 

Now, the courts have—erroneously we think—placed the longshore- 
man in a particular position which I don’t even know the longshore- 
man himself really strongly wants or appreciates. They have said, 
“You may have everything that your factory worker brother may 
have, or the office worker or the professional worker”—if he is an 
employee he will get all of that, plus—because his work happens to 
be on a ship—they said, “We are going to make you a kind of a half 
sailor, and we are going to give you this other right”—which is a 
right without fault, remember. 

We believe that was not intended, and it would be corrected by 
these bills. It would be corrected by section 3, which is a completely 
new addition to the act, which adds the words: 


No such person shall sue for a breach of the warranty of seaworthiness. 


Now, if he is injured, understand, if these bills are passed and a 
longshoreman is injured, he still gets compensation from his stevedore 
employer as a matter of absolute right, just as does the industrial 
worker who is not on the ship, it doesn’t change that all, he gets that 
full right plus, just like the worker ashore, if the longshoreman can 
prove that the ship was negligent—as the painter might show that 
the building owner was negligent—and the longshoreman can sue 
the ship as the painter can sue the building owner, on an exact par, 
absolutely no difference. That is all that the bill would do in that 
respect in section 3. 

Incidentally, he is also placed in the position of all other—what 
the lawyers call “business invitees”—it must be remembered that the 
longshoreman is not working for the ship, he is working for a stevedore. 
If a business invitee comes aboard a ship—suppose he is a rope sales- 
man, or he is a man who has come to estimate on a painting job, 
or he is there for any other purpose, the ship, just like you in running 
your home, owes that rope salesman the obligation to provide a 
reasonable safe place, because you have invited him in. 

But you haven’t got the obligation to let him be reckless and care- 
less also. Therefore the Roosevelt-Coon bills would provide for the 
ship the defense of contributory negligence in the case of the long- 
shoreman. 

Now, we recommend a change there. And we believe that so long 
as the longshoreman sues in law, then he should have to prove neg- 
ligence, and should be subject to the defense of contributory negligence. 
However, if he sues in admirality, we think the longshoreman should 
have the relative protection of the comparative negligence rule. 

The reason we suggest that is because the rope salesman has that 
kind of protection, which we did not know when we originally 
discussed this matter. 

I know, however, in the testimony of Mr. Rice the other day, that 
at least in his printed statement he has inserted the amendment which 
will give a longshoreman the right of the protection of the compara- 
tive negligence rule if he were to sue in admiralty. In the event that 
Mr. Rice a not put that into the record I will read the proposed new 
section as it would read after the amendment I have just suggested : 


The liability of any party other than the employer to person entitled to bene- 
fits under this Act for death or personal injuries occurring on the navigable 
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waters of the United States shall be determined in accordance with the general 
maritime law applicable to persons on board a vessel for business purposes, 


but shall not include any warranty of seaworthiness afforded members of the 
crew of the vessel ;— 


and this is the pertinent part— 
nor shall such persons be entitled to recover damages— 
and this is the change— 


in suit at law for death or personal injuries arising in whole or in part from the 
negligence of the deceased or injured person. 

Mr. Rooszveur. I think Mr. Rice, in his testimony, suggested that 
the words following the semicolon be eliminated. 

Mr, Mayer. I understand that he did; yes. 

Mr. Rooseveit. Do you agree with that ? 

Mr. Mayer. Well, we didn't feel that the defense of contributory 


negligence should be removed from the opeartor of the vessel, be- 
cause the same man ashore, the man who owns that building that the 
pennies contractor is in, has the same defense. Now, I hope we are 
eeping in mind the distinction between the building owner and the 
ainting contractor and the shipowner and the stevedore contractor. 
t is the stevedore contractor and the painting contractor who are the 
ae at and who have the absolute liability without any necessity 
to 
M 


ow negligence. 
r. Rooseverr. Then you and Mr. Rice do differ in that respect? 

Mr. Mayer. Yes; we do. 

Then we go to the building owner ashore, and the painter, who is the 
employee of the pemnbing contractor, may sue that building owner 
as a third party if he can prove negligence. 

But if in turn the builder owner can show that the painter was con- 
tributorily negligent, then there is no recovery. 

Now, that is the general law of torts, that contributory negligence 
is a complete defense. 

I will say this—and I will read you the question with our legal 
committee and our people again—that there is a considerable de- 
velopment now, I indeestend, even in the general law of negligence, 
away from this contributory negligence thing and over to the com- 
parative negligence thing. After I can give it further study I feel a 
very great possibility that we may recommend that it be—that the 
remedy be comparative negligence in all cases, so that never mind 
whether the longshoremen is suing in admiralty or law comparative 
negligence would apply, in which case he would get some recovery, 
depending on the extent to which he contributed to the accident. 

Mtr. AtLeY. Do I understand that you are thinking of filing a sup- 
plemental statement ? 

Mr. Mayer. I was going to ask for the opportunity ; yes, sir. 

Mr. Batter. If you care to do so and there is no objection on the 
part of the committee we will accept your statement, if it can be sup- 
plied within a reasonable time. 

Mr. Mayer. Thank you. I will get it in promptly. 

(Eprror’s Nnotr.—Supplemental statement referred to, entitled 
“Transcript of Extemporaneous Statement” (corrected remarks), 
of Robert E. Mayer, president, Pacific American Steamship Associa- 
tion, is printed at the end of witness’ testimony, see p. 86.) 

Mr. Rooseverr. May I ask one more question at this point? 
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Yesterday Mr. Larson felt that the main objection to this section, 
section 3, was that it set up a special category for longshoremen as 
against other people who might enter for business uses. Could you 
explain to me, in your opinion has the law of the Sieracki case been 
applied to or extended so that it goes to other than longshoremen ? 

Mr. Mayer. I will answer that to the best of my knowledge. I 
don’t handle compensation cases before commissioners or in court, but 
I understand, for instance, in one of the other cases that I mentioned, 
that this was a shoreside carpenter. So it has been extended into other 
cases of workers coming on to the vessel and working on the ship, for 
instance, the shoreside carpenter that I mentioned. But if I may add 
a couple of words, it does not—that»does not destroy the analogy be- 
tween the man who owns a brandnew building under construction— 
which is just as hazardous a thing as a ship—he owns a brandnew 
building under construction, and he has a defense of contributory 
negligence in each one of our 48 States and our Territories. 

Mr. Rooseverr. I wouldn't argue that at the moment. But what I 
am interested in is the assertion by the Socretary that any such change 
as is suggested here should not be directed at this act, but should be 
so directed that it applies generally across the board in order to equalize 
in all instances—in other words, you are bringing the longshoreman 
to the position that you want, but you are not bringing the rest of the 
people who might be so affected by the seaworthiness doctrine, and 
therefore this amendment is to the wrong act, and it should be straight 
across the board. 

Mr. Boscu. In other words, an amendment of the type of 283-——— 

Mr. Roosrveir. That, as I got it, was the Secretary’s objection 
yesterday to having it included in this bill. 

Mr. Boscr. That is right. 

I just invite your comment on that as to whether you would agree 
with me. 

Mr. Mayer. Let’s read the section. It says: 

The liability of any party other than the employer— 
that means the ship in the situation we are talking about— 
to persons entitled to benefits under this act——— 

Mr. Roosevett. That puts it right there at the longshoremen and 
harbor workers. 

Mr. Mayer. Yes, it does. Of course, for practital purposes, that is 
what we are talking about, because that is—and I will stand corrected 
on this if it is not true—it is the longshoremen who account for 


virtually all of the litigation. The Assistant Secretary is right, there 
are other people who come aboard to whom have been applied the sea- 


worthiness doctrine. But the. fact remains that practically all of the 
litigation arises out of the longshoremen’s situation. 
So while the Secretary may be right, that the matter should be 
handled more broadly in title 28, as has been suggested by the other 
1 


member of the committee, I do think that s cally a correction 
should and could be made hereto. And we will certainly review other 
titles of the code. 

Mr. Roosevett. In other words, your contention would be that while 
technically the Secretary may be right, from a practical point of view, 
but because of the great preponderance of people in cases affected 
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coming under this act, the practical way to do it would be to do it 
under this act. 

If it were shown that others were affected, then additional amend- 
ments might be considered for section 28 by another committee. 

Mr. Mayer. Yes. That is where all the cases come from, is long- 
shoremen, That is why-we-are here. 

But I do think that title 28 has merit to it, and we certainly will 
review it and comment on it in our supplemental statement. 

Mr. McDowett. Under your present workmen’s compensation cov- 
erage, are you protected from liability resulting from a third-party 
damage suit award ? 

Mr. Mayrr. Are we, as the operator of a vessel, protected against 
a third-party suit? We are the third party, usually, you see. 1 don’t 
exactly understand your question. 

Mr. McDowet. Then, is the stevedoring company protected; do 
you know that? 

Mr. Mayer. No, they are not. 

Mr. McDowrm. They are not protected under either the work- 
men’s compensation insurance nor the liability insurance ? 

Mr. Mayer. Well, the stevedore, in the first instance, has his liabil- 
7 limited to compensation, as does every other employee in the 

nited States. However—and I like the question, and I hope I can 
answer it, and in answering it illustrate that if we pass the Roosevelt- 
Coon bills, Mr. Pittman’s problems are over—generally, the answer is 
that the stevedore is protected, he pays his compensation, as all other 
employers, and he is through. 

However, because of the seaworthiness quirk, he is of a sudden put 
into the anomalous position of having in fact paid twice, just as Mr. 
Pittman said, (a) he has all the liabilities under compensation, and 
(6) you heap upon him also all the liabilities under the common law. 

30, in general, and except for the single existence of the seaworth- 
iness problem, he would be-protected. 

Now, I can’t think offhand of another way in which he could get 
this third-party blacklash that he has now got, except out of sea- 
worthiness. 

So, therefore, in answering your question, if we pass these two bills, 
then H. R. 11234 is unnecessary, at least in my opinion. Mr. Pittman’s 
folks may think differently, but in my opinion it is all done. Why? 

Because then the longshoreman can sue the shipowner if the ship 
is guilty. And if it is only the ship that is guilty, then the ship pays 
the longshoreman, and he has no right to come back and sue the steve- 
dore, he is through. 

So, if we pay this bill, we take care of Mr. Pittman’s problems, and 
H. R. 11234 is over, because it is only by reason of the existence of 
this unintended flipover of making a longshoreman half a sailor that 
Mr. Pittman has any problem at all, in our opinion. 

Well, that takes care of the next part of my testimony. I was going 
to comment on the Kilgore bill, but I don’t think I need to now. I 
hope that my answer to Mr. McDowell's question has given our posi- 
tion on the Kilgore bill. But I would like to add this: 

That I feel that the Kilgore bill is not quite the proper approach 
to this problem. I rather prefer the approach of the Roosevelt-Coon 
bill, because it gets rid of an artificial thing, and it frees the stevedore 
entirely of this double liability. 
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The Kilgore bill, I think, is questionable from another standpoint, 
as has already been mentioned by other witnesses, and that is that 
you, in fact, are excusing a man from responsibility for his negligence. 
And I think, as a matter of public policy, that ought to have a long 
look. I don’t think you go at it this way. 

By the otherwise objectionable procedure to get rid of a wrong, 
I think you do it this way by taking the tree by its roots, and then the 
problem no longer exists. 

I would like now to comment very briefly on the first two sections 
of H. R. 11113, and H. R. 11119. 

The purpose of these is to correct a situation which is raised in the 
case of Ginnis v. Southerland, filed in the State court in Tacoma, 
Wash., on March 9. In this case, the longshoreman was injured on a 
ship about October 9, 1955, and he went along for some months until— 
well, until March, when he filed his lawsuit, which is around 6 months. 

I don’t know, but I presume that he took compensation during that 
period, as was certainly his‘right. And then, when probably it came 
time for a final decree, I don’t know, but I presume that is why he 
finally sued, because the time for a final decree came up, as his 
lawyer—I am now conjecturing—looked around for that third party 
to sue, and saw there wasn’t any because, strangely enough, in this 
case the ship and the longshoreman—the ship and the stevedore con- 
tractor were the same person. The steamship line in this case is the 
Grace Line, which happens in Seattle to do its own stevedoring, it 
doesn’t hire a contractor, it says: “We will have a department; we will 
do that ourselves.” So when it came time to try to find another remedy 
there wasn’t anybody there, there wasn’t any third party because the 
employer and the ship were the same men. 

And clearly, under the Longshoremen’s and Harbor Workers’ Com- 
pensation Act, you couldn’t sue them. So they sued the captain of the 
ship. Now there are some other reasons why the captain of the ship 
was sued: it grows out of some previous insurance that applied to 
captains and general agents, which I understand no longer applies. 
But the basic fact was that there was no third party there. 

Now, first of all, we think that this kind of a suit should not be 
permitted. And the first two sections of the bill would deny that kind 
of a suit. 

To bring it down to a more homely example, it would prohibit two 
employees of a shoe-repair shop from suing each other for ordinary 
negligence which causes the injury of the other. 

Compensation is supposed to be a limit; it is supposed to be exactly 
what the word means, and that is “compensation for what has a a 
pened.” And unless we outline this sort of thing, we will have the 
anomalous situation where, if a man is an individual employer and only 
has one employee, and as an employer he creates a negligent act and 
the man is injured, the man can’t sue him; he can’t sue anybody else; 
he can only recover in compensation; he has no right of damages un- 
der common law against anybody, because there is nobody else. 

But if a man’s aetote increases and he has two people working in 
his shoeshop and a fellow employee contributes to his injury, and 
though it is ordinary negligence, and not willful, he can sue. 

Therefore, you have the inequitable situation where one employee, 
simply because he workers for the shoeshop that has 2 assistants, can 





LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 83 


recover in 2 revenues, whereas the man across the street recovers 
only in 1, 

here are other inequities. One man can recover more if he has 
the opportunity of preving negligence than can the other man who 
does not have an opportunity. 

And then, a requirement to show negligence is something we threw 
—_ when we moved into the field of compensation. 

r. Rooseverr. May I ask the witness at this point, the suggestion 
was made yesterday that we take out the word “agent” from that sec- 
tion. Have you any thought on that ? 

Mr. Mayer. Well, that is something that I would have to consult 
with our lawyers on, because I don’t know whether they are talking— 
I presume the word “agent” was inserted because of the general rule 
in agency law that an employee is held to be an agent of an employer, 
under certain circumstances, whereas in common everyday use “agent” 
means something else. 

Mr. Rooseveir. Some of that conflict, it was suggested, should be 
eliminated so as not to confuse the issue. 

Mr. Mayer. May I answer that in a supplementary statement? 
My offhand answer would be, yes. 

The final point, I think, is the most telling one in this. And this 
situation is that every employee in a business organization, profes- 
sional office, any place, if every employee must suffer the hazard of 
being sued in common law, and suffer the possibility of tremendous 
judgments against him just because he does a little act of careless- 
ness to his fellow employee, then we are going to have to disrupt our 
whole business pattern, because if one factory worker sitting on a 
bench is going to be subject to a lawsuit for $50,000 by the man work- 
ing next to him because he happens to be using a hammer which he 
should have replaced because the handle was weak, but he didn’t get 
time to, then we are going to have our unions and employee representa- 
tives come along and say : 

“Look here, now, if we are going to be subject to this kind of liabil- 
ity, you have got to do something about it.” I understand that in 
New York there is a statute prohibiting third-party actions against 
fellow employees. .I am not advised, but I don’t think it goes to acts 
of willful negligence, I mean, where a man is willfully careless and 
swings a heavy mallet around his head, and says: “I am going to hit 
you in the head with this if I can.” I don’t think that he should be 
denied the right then, but acts of ordinary negligence of a fellow 
employee, I understand, are outlawed in New York. I think they 
should be outlawed in the Federal situation. 

Now, as to the Zelenko bill, as the chairman reminded me when he 
mentioned the number earlier, I understand that that has been with- 
drawn, and we have returned to H. R. 5357. 

I have not had time to study 5357 again. We did some time ago. 
Therefore, I would like also, if I may, to put in a supplementary state- 
ment on that. 

Offhand, however, I would say that the bill seems to be satisfactory. 

One of the things that it does, for instance, is to change the Long- 
shoremen’s and Harbor Workers’ Act so that after the final award the 
employer is. no-longer the only one in the drivers’ seat who can deter- 
mine whether or not you will sue this third party, and maybe get some 
more money. 





84  LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 


I personally don’t see where the employer should have the full con- 
trol as to whether or not there is more money coming from somebody, 
because if there is more money coming from somebody, over and above 
compensation, it doesn’t belong to the employer anyway, except to the 
extent that he has reasonable expenses and lawyers’ fees. 

However, the new Zelenko bill, which I know is out now, had in its 
last sentence some ambiguity which would have, on the other hand, 
put the employee in the driver’s seat as the only one who could make 
the determination as to whether or not we go for any money from 
anybody else. I think that would be equally wrong. 

Mr. Roosrvert. That is not true in 5357. 

Mr. Mayer. I understand that it is not, but I have not had time to 
study it. 

T understand that the rights are equalized. 

Mr. Roosrveitr. Could I ask my fellow Californian if the New York 
law is also operative in California ? 

Mr. Mayer. I don’t know if they follow it, but I have the California 
law here. That is a summary of it. And we are, in general, agreeable 
to this sort of thing. 

Where either the injured employee or the employer may bring an 
action against a third party responsible for the employee’s injury, 
either one of them must give written notice of the action to the other, 
and then the other may join as a party, or he may consolidate his action 
any time before the trial. 

The employer may recoup his special damages, including compen- 
sation and expenses, and a reasonable attorney’s fee, the excess going 
to the injured person. 

Mr. Rooseverr. I would like to ask if we could have a copy of the 
California law to compare with the New York law. The Zelenko bill 
is the New York law. I think our committee counsel who compare the 
two should advise the committee whether there is any benefit or any 
advantage of one over the other. 

Mr. Mayer. I think that you will find that the-remedies available 
to the 2 parties are substantially equal under the 2 acts. 

Mr. Roosevetr. Just one more question. 

I reviewed last night the Zelenko bill provisions that supposedly 
take care—and it is the last provision of the Zelenko bill, that sup- 
posedly takes care of sections 1 and 2 of Mr. Coon’s and my bill. 

And my opinion after reading it was that it didn’t do the job as 
clearly as it is done in the first two parts of 11113 and 11119. Have 
you had an opportunity to compare those? And if not, would you in 
your supplemental statement comment on whether you think the Zel- 
enko bill’s provisions cover those two sections sufficiently ? 

Mr. Mayer. You are referring to the final subdivision (e) of 5357, 
which reads: 


The right to compensation or benefits, under this act, shall be the exclusive 
remedy to an employee when he is injured or killed by the negligence or wrong 
of another in the same employ. 

Offhand, I think it doesn’t, but I would like to give it a little more 
study. 

Mr. Roosrvett. So it does it in much fewer words? 

Mr. Mayer. I just have one final comment, and that is that I would 
think that the whole area of these 4 bills that we are talking about— 
I would think that the committee may wish to consider suggestions to 
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the staff that the interested parties confer among themselves, or with 
the staff, as to the possibility of coming to some mutuality of under- 
standing in the whole field of the 4 bills, and to some agreement. 

Lonly suggest:it because I think it is certainly possible. The Kilgore 
bill, for instance, in our opinion, at least, seems to be taken care of by 
the Roosevelt-Coon bill. 

The Zelenko bill, on the other hand, seems satisfactory in most re- 
spects, but it just has to have a little bit of review on our side, because 
it is a bit of a surprise, and that is the only reason why it is the first 
time we have seen it in recent months. 

Also, I don’t—I haven’t heard, at least, of any strong opposition to 
the Roosevelt-Coon bills by labor. There may be some, but I can’t see 
how labor can argue with logic, that the seaworthiness doctrine should 
be distorted and brought over, as it has. 

I would think that if such a conference were promptly held while 
all this was fresh in the minds of all of the interested parties, it might 
bear fruit, and maybe give the committee a better document to look at 
from all of us, on which we might come to some agreement. 

That is all I have to say. And thank you for your time. 

Mr. Baitzy. Any questions / 

Mr. Coon. I just wish to say to Mr. Mayer that I think your testi- 
mony has been most helpful, and I think thereis plenty of evidence 
that there is need for legislation along this line. 

And so, we now have the four bills before us, and I hope that we 
will be able to come out with, as you suggest, something that is fair and 
adequate to solve the problem. 

Mr. Mayer. Thank you. 

Mr. Bamxy. The Chair is not going to suggest that your four differ- 
ent groups get together and work out something, but I am sure it would 
be‘appreciated by the committee if you would come up with something 
that would be noncontroversial, and with which most of the groups 
represented here could agree. 

Mr. Mayer. Well, on our part, I intend to. 

Mr. Bairry. Thank you, Mr. Mayer, for your information. I am 
sure it will be helpful to the committee. 

It isnow almost 12 o’clock, and soon there will be a quorum call. 

The Chair is going to recess the meeting until 2 o’clock this after- 
noon. 

There are three witnesses remaining to be heard, and we will hear 
them at 2 o’clock. 

(By direction of the chairman, supplemental statement, referred 
to earlier in witness’ testimony, follows :) 


PaciIFic AMERICAN STEAMSHIP ASSOCIATION, 
Washington 6, D. C. June 4, 1956. 

Re Lengshoremen’s and Harbor Workers’ Compensation Act—H. R. 11113, H. R. 

11119, H. R. 11234, and H. R. 5357. 
Mr. JAMES M. BREWBAKER, 

General Counsel, Committee on Education and Labor, 
House of Representatives, Washington 25, D. C. 

DrAR Mr. BREWBAKER: On May 24, 1956, I spoke extemporaneously at the 
hearings on the above legislation. I have since gone over a copy of the tran- 
script of that portion of the record and have edited it in several places. I am 


therefore enclosing herewith for your information copy of my remarks as 
corrected. 


Very truly yours, 
R. BE. Mayer, Piesident. 
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TRANSCRIPT OF EXTEMPORANEOUS STATEMENT OF RosertT E. MAYER, PRESIDENT, 
PacitFic AMERICAN STEAMSHIP ASSOCIATION 


Mr. Mayer. My name is Robert E. Mayer. And I am president of the Pacific 
American Steamship Association, which comprises the major American-flag op- 
erators on the Pacific coast. 

We are here to testify on all four of the bills that have been under disenssion, 
the Roosevelt-Coon bills, 11119 and 11113, respectively, the Zelenko bill, 10019, 
and the Kilgore bill, 11234. 

Mr. Bartey. Pardon me? May I advise you that we have dropped the con- 
sideration of 10019 and have substituted another bill for Mr. Zelenko’s bill, 5357. 

Mr. Mayer. Yes, sir; so I am informed. 

We are the proponents, probably the original proponents of the Roosevelt- 
Coon bills. We urged their introduction, and believe that if adopted they will 
remedy a situation which has developed and which was not intended by the law. 

I think a discussion of those bills can be helped somewhat if we can spend 
just a few moments discussing the comparative remedies of industrial workers 
for injuries or illnesses incurred or contracted during employment, which I 
have tried to represent on this memorandum—which I submit for the record, 
and which is being passed among you. 

(The memorandum referred to is printed on p. 73 of this hearing.) 

Mr. Mayer. It is put together in three columns, one being the United States 
industrial worker on the average, the next one being the longshoreman, and the 
next one being the merchant seaman, 

The first remedy which we have listed for each of these is compensation for 
the industrial worker, compensation for the longshoreman, and maintenance 
and cure for the merchant seaman. 

Going back to the industrial worker, you will note that he obtains compen- 
sation by reason of a State-law-given right to receive from his employer neces- 
sary medical and hospital care, plus pay for time lost from work, plus award 
for physical impairment as the result of injuries or certain illnesses that are 
contracted on the job. 

The negligence of the employer need not be shown. Contributory negligence 
is not a defense. And there is no eomparative negligence rule. That is the 
an of social insurance which we adopted generally in 1914 in most of the 

es. 

Mr. SmirH. I didn’t know there was any workmen’s compensation where you 
were liable for contracted illnesses. 

Mr. Mayer. I may be wrong, but I think in some cases there is an award—is 
there not an award in the case of occupational—— 

Mr. SmirH. Occupational diseases such as silicosis? 

R..” aa That is what I had reference to—service-connected diseases like 
silicosis. 

The longshoreman has almost the same thing under the Longshoremen’s and 
Harbor Workers’ Compensation Act, a straight-out compensation right. 

The merchant seaman has the right called maintenance and cure, which is 
several hundred years old. It originated in the common law. It is the right of 
a seaman to receive from his employer—shipowner, sustenance and medical care 
when he falls sick or is injured while he is in the service of the vessel. 

There is no need to show negligence. The contributory negligence of the 
employee is no defense. There is no comparative negligence rule. And willful 
misconduct is the old defense. 

So across the top of this we have a fairly comparative system for everyone, 
up to that point. 

Now, going to remedy No. 2, if you will go over to the merchant seaman you 
will note that he has a second remedy under the Jones Act, which is a Federal 
law-given right, a statutory right of a merchant seaman to sue in law in a State 
court, or in law or admiralty in a Federal court for damages—not compensation, 
now, but damages resulting in injury to his person, resulting from the negligence 
of his shipowner or employer. 

He is not limited in his recovery to any compensation schedule, but is limited 
only by the award of the jury, or the court, if it happens to be a court trial. 
Contributory negligence is no defense. 

The comparative negligence rule does apply, damages being reduced by degree 
of negligence attributable to employee. 

If you will move over to the left, the longshoreman has no such right, and the 
industrial worker has no such right, because under the common law he has 
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straight out compensation all the way up to including award, all the way through 
to the end for any physical impairment. 

So there is no necessity for the Jones Act remedy to apply to the industrial 
workers. It did come over in the case of the longshoreman before you passed 
your Longshoremen’s and Harbor Workers’ Act. But the longshoremen them- 
selves objected to that, and rather said they wanted the act. 

Now, on the next page there is the third-party negligence remedy. Well, in the 
case of the third party wrongdoer, anybody can recover against him, except there 
is some limitation to recovery against a fellow employee. So everybody has that 
right. You and I have it as we drive down the street in our automobile. 

Finally, remedy No. 4. If you will look again first at the merchant seaman, 
you will see that he has still a third remedy, which is called the Seaworthiness 
Doctrine. It is the right under the common law of a merchant seaman to have 
provided for him a ship which is reasonably fitted for the service that it is going 
into. And it is his right to recover damages against his shipowner-employer 
in the event he provides an unseaworthy ship, which failure results in the 
employee’s injury. It is an absolute right, without any need to show fault or neg- 
ligence of the employer. It grows out of the fact that the seaman cannot person- 
ally inspect the ship for safety before he goes on it. He can’t leave the ship at 
his own free will while he is at sea ; he is subject to the discipline of the master ; he 
suffers a penalty for desertion, and he is subject to the elements while he is in 
the employ of the ship. 

Now, we move over one column to the left, and we see that the longshoreman 
was never assumed to have any such right. He doesn’t go to sea, he is not a 
member of the crew, he is not subject to discipline, he is not subject to the ele- 
ments, he can leave the vessel of his own free will. So he is not in the same 
kind of relationship, and thus this additional right that is given to the seaman, 
because he is a ward of his employer, and a ward of the Government, and because 
he is at sea and subject to the elements, was never considered to be a right of 
the longshoreman. 

But in 1946 it was applied to the longshoreman, and that is why we have the 
Roosevelt-Coon bills before us for consideratiton now. 

Similarly, if we move over one step further to the left, you will find that the 
industrial worker has no such remedy as seaworthiness, because he doesn’t need 
it. If he works in a building which somebody else provided, a third party, sure, he 
can sue the third party if the building is in a dangerous condition, but only if 
the third party is guilty of some negligence. 

With that little background, then, I would like to go into the first two bills 
before us, 11119 and 11113, which are identical. 

Just one more moment on history. 'Before'we had any such thing as compensa- 
tion, if I worked for you and I was injured in your employment, then it was my 
own tough luck, I received no compensation from you as an employer, unless I 
could prove that you were negligent—unless I could show you created the danger- 
ous condition, and thus caused my injury. That was the situation, I think 
generally until about 1914, when it was determined by the legislatures of most of 
the States that that wasn’t the right kind of a way to run a business. 

They became aware of the fact that the right to recover was speculative— 
the man didn’t have a lot of money to finance a long lawsuit. He hired a lawyer, 
and in many Cases the fee was a contingency, and thus naturally a high fee. 

That just wasn’t the right way to “run a railroad.” And they said, “Let’s do 
this. Let’s take away the obligation to show negligence, and let’s say that this is 
a just part of the costs of doing business. And we will set what a man gets if he 
loses a little finger, or 5 weeks work, or this, or that, or the other—set what he 
gets plus medical and hospital.” 

That was part of a social change that came about generally in 1914, and it is 
much better all around, it is cheaper, it is more efficient, it is more equitable. 
And I don’t think there is anybody today that would criticize it or want to 
change it. 

Longshoremen came along with that development 12 years later, in 1926. In 
the interim period the longshoreman, when he began to seek compensation, had 
a history of suing for negligence—suing the ship for negligence. He even had 
one part in his history where one case held that he could come under this Jones 
Act liability that we talked about. 

But in 1926 the Congress passed the Federal Longshoremen’s and Harbor 
Workers’ Compensation Act, which is now on the books. And that was passed 
in large part at the request of representatives of longshoremen, who said that 
that was the proper way for them to be compensated for injuries on the job, 
and a preferable one to even the Jones Act application. 
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So here we are in 1926 with a Conrpensation Act now applicable to longshore- 
men as it is to other industrial workers. And the next 20 years of the handling 
of the compensation matter with respect to the longshoremen was reasonably 
orderly. When a longshoreman was injured he got his compensation from his 
employer, just like his factory-working brother ashore. 

And when he was injured by somebody other than his employer, then he could 
sue him if he could show that he was negligent. Thus he was right on an even 
par with all other industrial workers. 

But then something happened. In 1946 we have the Sieracki case which came 
along.. This was the case where a longshoreman was working abeard a vessel 
and he was injured because of defective ship’s gear. By a split decision the 
Supreme Court held that the seaworthiness doctrine applied, even though the 
longshoreman was not a crew member, didn’t go to sea, was not subject to dis- 
cipline, could leave the vessel, and had all of these distinguishing characteristics 
from a sailor, for whom the seaworthiness doctrine was invented. They held, 
nevertheless, that it applies here. 

Incidentally, in the Sieracki case, which commenced this whole thing, the 
longshoreman could have sued the ship for negligence, and very probably proven 
it, we don’t know, I can’t second guess the case. But the case didn’t go off on 
a it went off on this seaworthiness doctrine. And that is why we are here 
today. 

He could have sued the ship then for negligence, and he could sue it now, and 
he should be entitled to if there is negligence. We think it is a bad decision. 
The lower court, I am told by our counsel—and I did examine the decision with 
him—cited 9 cases, 7 of them were in fact against the result in this decision, 
and 2 of them were considered by the lower court to be in their favor. 

But even of these 2 decisions, Chief Justice Stone of the United States Supreme 
Court, on appeal, on review, in his dissent said that even so those 2 did not lend 
support to the decision. 

Also there was in this first case, which starts this whole thing we are talking 
about, a split decision with Stone, Burton, and Frankfurter dissenting very 
strongly. And I just want to read a few words from their dissent. They said: 

“The Court has thus indicated a new right in maritime workers who are not 
members of the crew of the vessel which has not hitherto been recognized by 
the maritime law or by any statute. For this we can find no warrant in history 
or precedent, nor any support in policy or in practical needs.” That was the 
view of the dissent in the case which started this wh le business of making a 
longshoreman half a shoreside worker and half a sailor, enjoying the benefits 
of both. 

The next case that came along was Hawn versus Pope and Talbot in 1954. 

The next one was Petterson versus Alaska Steamship Co. in 1955, which has 
gone even farther. 

Without going into detail, they held these two points respectively. They said 
even if the longshoreman himself is careless on the vessel he will recover against 
the ship. This, mind you, in addition to recovering his full compensation from 
the stevedore. The Petterson case held that even if the entire cause of the acci- 
dent was the stevedore’s equipment—and this goes to the bill that Mr. Pittman 
was talking about a moment ago (H. R. 11234)—even if the entire cause of the 
accident was the stevedore’s equipment and not the ship, nevertheless the ship 
is liable in seaworthiness to the longshoreman. 

Now, the courts have, erroneously we think, placed the longshoreman in a 
particular position which I don’t even know the longshoreman himself really 
strongly wants or appreciates. They have said, “You may have everything that 
your factory-worker brother may have, or the office worker, or the professional 
worker”—if he is an employee he will get all of that, plus—because his work 
happens to be on a ship—they said, “We are going to make you a kind of a 
half sailor, and we are going to give you this other right’”—which is a right 
without fault, remember. 

We believe that was not intended, and it would be corrected by these bills. 
It would be corrected by section 3, which is a completely new addition to the 
act, which adds the words: 

“No such person shall sue for a breach of the warranty of seaworthiness,” etc. 

Now, if he is injured, understand, if these bills are passed and a longshoreman 
is injured, he still gets compensation from his stevedore employer as a matter 
of absolute right, just as does the industrial worker who is not on the ship. It 
doesn’t change that at all, he gets that full right plus, just like the worker 
ashore, if the longshoreman can prove that the ship was negligent—as the painter 
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might show that the building owner was negligent—the longshoreman can sue 
the ship as the painter can sue the building owner, on an exact par, absolutely no 
difference. That is all that the bill would do in that respect in section 3. 

Incidentally, he is also placed in the position of all other—what the lawyers 
call business invitees. It must be remembered that the longshoreman is not 
working for the ship, he is working for a stevedore. If a business invitee comes 
aboard a ship—suppose he is a rope salesman, or he is a nan who has come to 
estimate on a painting job, or he is there for any other purpose, the ship, just 
like you in running your home, owes that rope salesman the obligation to pro- 
vide a reasonably safe place, because you have invited him in. 

But you haven’t got the obligation to let him be reckless and careless also. 
Therefore the Roosevelt-Coon bills would provide for the ship the defense of 
contributory negligence in the case of the longshoreman. , 

Now we recommend a change there. As of now, we believe that so long as 
the longshoreman sues in law, then he should have to prove negligence, and 
should be subject to the defense of contributory negligence. However, if he sues 
in admiralty, we think the longshoreman should have the relative protection of 
the comparative negligence rule. 

The reason we suggest that is because the rope salesman has that kind of 
protection, which we did not have in mind when we originally discussed this 
matter. 

I know, however, in the testimony of Mr. Rice the other day, that at least 
in his printed statement he has inserted the amendment which will give a long- 
shoreman the right of the protection of the comparative negligence rule if he 
were to sue in admiralty. In the event that Mr. Rice has not put that into the 
record I will read the proposed new section as it would read after the amend- 
ment I have just suggested : 

“The liability of any party other than the employer to persons entitled to 
benefits under this act, for death or personal injuries occurring on the navigable 
waters of the United States shall be determined in accordance with the general 
maritime law applicable to persons on board a vessel for business purposes but 
shall not include any warranty of seaworthiness afforded members of the crew 
of the vessel ;”—and this is the pertinent part—‘“nor shall such persons be en- 
ttiled to recover damages”—and this is the change—‘in suits at law for death or 
personal injuries arising in whole or in part from the negligence of the deceased 
or injured person.” 

Mr. Roosevett. I think Mr. Rice, in his testimony, suggested that the words 
following the semicolon be eliminated. 

Mr. Mayer. I understand that he did; yes. 

Mr. Roosevett. Do you agree with that? 

Mr. Mayer. Well, we didn’t feel that the defense of contributory negligence 
should be removed from the operator of the vessel, because the same man ashore, 
the man who owns that building that the painter contractor is in, has the same 
‘defense. Now, I hope we are keeping in mind the distinction between the build- 
ing owner and the painting contractor and the shipowner and the stevedore con- 
tractor. It is the stevedore contractor and the painting contractor who are the 
employers and who have the absolute liability without any necessity to show 
negligence. 

Mr. Roosevett. Then you and Mr. Rice do differ in that respect. 

Mr, Mayer. Yes; we do. 

Then we go to the building owner ashore. The painter, who is the employee 
of the painting contractor, may sue that building owner as a third party if he 
‘can prove negligence. 

But if in turn the builder-owner can show that the painter was contributorily 
negligent, then there is no recovery. 

Now, that is the general law of torts, that contributory negligence is a com- 
plete defense. 

I will say this—and I will review the question with our legal committee and 
our people again—that there is a considerable development now, I understand, 
even in the general law of negligence, away from this contributory negligence 
thing and over to the comparative negligence idea. After I can give it further 
study I feel a very gerat possibility that we may recommend that it be—that 
the remedy be comparative negligence in all cases, so that never mind whether 
the longshoreman is suing in admiralty or law, comparative negligence would 
apply, in which case he would get some recovery, depending on the extent to 
which he contributed to the accident. 

Mr. Bartey. Do I understand that you are thinking of filing a supplemental 
statement? 
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Mr. Mayer. I was going to ask for the opportunity ; yes, sir. 

Mr. BaILey. If you care to do so and there is no objection on the part of the 
committee we will accept your statement, if it can be supplied within a reason- 
able time. 

Mr. Mayer. Thank you. I will get it in promptly. 

Mr. ROOSEVELT. May I ask one more question at this point? 

Yesterday Mr. Larson (Assistant Secretary of Labor) felt that the main 
objection to this section, section 3, was that it set up a special category for 
longshoremen as against other people who might enter for business purposes. 
Could you explain to ime—in your opinion has the law of the Sieracki case been 
applied to or extended so that it goes to other than longshoremen? 

Mr. MAyer. I will answer that to the best of my knowledge. I don’t handle 
Comp cases before commissioners or in court, but I understand, for instance, 
in one of the other cases that I mentioned, that this was a shoreside carpenter. 
So it has been extended to other.cases of workers coming on to the vessel and 
working on the ship, for instance, the shoreside carpenter that I mentioned. 

Sut if I may add a couple of words that does not destroy the analogy between 
the man who owns a brand new building under construction—which is just as 
hazardous a thing as a ship—he owns a brand new building under construction, 
and he has a defense of contributory negligence in each 1 of our 48 States and 
our Territories, except where comparative negligence has been adopted. 

Mr. RooseEve.t. I wouldn’t argue that at the moment. But what I am inter- 
ested in is the assertion by the Secretary (Mr. Larson) that any such change 
as is suggested here should not be directed at this act, but should be so directed 
that it applies generally across the board in order to equalize in all instances— 
in other words, you are bringing the longshoreman to the position that you want, 
but you are not bringing the rest of the people who might be so affected by the 
seaworthiness doctrine, and therefore this amendment is to the wrong act, and 
it should be straight across the board. 

Mr. Boscu. In other words, an amendment to title 28. 

Mr. Roosevett. That, as I got it, was the Secretary’s objection yesterday to 
having it included in this bill. 

Mr. Boscn. That is right. 

I just invite your comment on that as to whether you would agree with me. 

Mr. Mayer. Let’s read the section. It says: 

“The liability of any party other than the employer—” that means the ship 
in the situation we are talking about—‘to persons entitled to benefits under this 
act” 

Mr. Roosevett. That puts it right there at the longshoremen and harbor 
workers. 

Mr. Mayer. Yes; it does. Of course, for practical purposes, that is what we 
are talking about, because that is—and I will stand corrected on this if it is not 
true—it is the longshoremen who account for virtually all of the litigation. The 
Assistant Secretary is right, there are other people who come aboard to whom 
have been applied the seaworthiness doctrine. But the fact remains that prac- 
tically all of the litigation arises out of the longshoremen’s situation. 

So while the Secretary may be right, that the matter should be handled more 
broadly in title 28 or some other title, as has been suggested by the other member 
of the committee, I do think that specifically a correction should and could be 
made here, too. And we will certainly review other titles of the code. 

Mr. RoosEvEtt. In other words, your contention would be that while technically 
the Secretary may be right, from a practical point of view, but because of the 
great preponderance of people in cases affected coming under this act, the prac- 
tical way to do it would be to do it under this act. 

If it were shown that others were affected, then additional amendments might 
be considered for section 28 by another committee? 

Mr. Mayer. Yes. That is where all the cases come from, is longshoremen. 
That is why we are here. 

But I do think that the title 28 or some other title suggestion has merit to it, 
and we certainly will review it and comment on it in our supplemental statement. 

Mr. McDoweE... Under your present workmen’s compensation coverage, are you 
protected from liability resulting from a third-party damage suit award? 

Mr. Mayer, Are we, as the operator of a vessel, protected against a third-party 
suit? We are the third party, usually, you see. I don’t exactly understand your 
question. 

Mr. McDowe tt. Then, is the stevedoring company protected; do you know 
that? 
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Mr. MAyYeEr. No, they are not. 

Mr. McDowe tt. They are not protected under either the workmen’s compen- 
sation insurance nor the liability insurance? 

Mr. MAYER. Well, the stevedore, in the first instance, has his liability limited 
to compensation, as does every other employee in the United States. However— 
and I like the question, and I hope I can answer it, and in answering it illus- 
trate that if we pass the Roosevelt-Coon bills, Mr. Pittman’s problems are over. 
Generally, the answer is that the stevedore is protected. He pays his compen- 
sation, as all other employers, and he is through. 

However, because of the seaworthiness quirk, he is of a sudden put into the 
anomalous position of having in fact paid twice, just as Mr. Pittman said. (a) 
He has all the liabilities under compensation, and (6) you heap upon him also all 
the liabilities under the common law. 

So, in general, and except for the single existence of the seaworthiness prob- 
lem, he would be protected. 

Now, I can’t think offhand of another way in which he could get this third- 
party “backlash” that he gets now, except out of seaworthiness. 

So, therefore, in answering your question, if we pass these two bills, then H. R. 
11234 is unnecessary, at least in my opinion. Mr. Pittman’s folks may think 
differently, but in my opinion it is all done. 

Why? Because then the longshoreman can sue the shipowner if the ship is 
guilty. And if it is only the ship that is guilty, then the ship pays the longshore- 
man, and he has no right to come back and sue the stevedore. He is through. 

So, if we pass this bill, we take care of Mr. Pittman’s problems, and H. R. 
11234 is unnecessary, because it is only by reason of the existence of this unin- 
tended flipover of making a longshoreman half a sailor that Mr. Pittman has any 
problem at all, in our opinion. 

Well, that takes care of the next part of my testimony. 

I was going to comment on the Kilgore bill (H. R. 11234), but I don’t think I 
need to now. I hope that my answer to Mr. McDowell’s question has given our 
position on the Kilgore bill. But I would like to add this: 

And I feel that the Kilgore bill is not quite the proper approach to this prob- 
lem. I rather prefer the approach of the Roosevelt-Coon bill, because it gets rid 
of an artificial thing, and it frees the stevedore entirely of this double liability. 

The Kilgore bill, I think, is questionable from another standpoint, as has 
already. been mentioned by other witnesses, and that is that you, in fact, are 
excusing a man from responsibility for his negligence. And I think as a matter 
of public policy, that ought to have a long look. I don’t think you go at it this 
way. 

Rather than the other objectionable procedure to get rid of a wrong, I think 
you do it this way, by taking the tree out by its roots, and then the problem no 
longer exists. 

I would like now to comment very briefly on the first two sections of H. R. 
11113 and H. R, 11119. 

The purpose of these is to correct a situation which is raised in the case of 
Ginnis v. Southerland, filed in the State court in Tacoma, Wash., on March 9. In 
this case the longshoreman was injured on a ship about October 9, 1955, and he 
went along for some months until—well, until March 1956 when he filed his law- 
suit, which is around 6 months. 

I don’t know, but I presume that he took compensation during that period, as 
was certainly his right. And, then, when probably it came time for a final 
decree (I don’t know, but I presume that is why he finally sued, because the time 
for a final decree came up), his lawyer—I am now conjecturing—looked around 
for that third party to sue, and saw there wasn’t any, because, strangely enough, 
in this case the ship and the stevedore contractor were the same person. The 
steamship line in this case is the Grace Line, which happens in Seattle to do its 
own, stevedoring. It doesn’t hire a contractor, it says, ‘“‘We will have a depart- 
ment; we will do that ourselves.” So when it came time to trying to find a 
third party, there wasn’t anybody there. There wasn’t any third party, because 
the employer and the ship were the same. 

And clearly, under the Longshoremen’s and Harbor Workers’ Compensation 
Act, you couldn’t sue the line. So they sued the captain of the ship. Now, there 
are sume other reasons why the captain of the ship was sued, it grows out of some 
previous insurance that applied to captains and general agents, which I under- 
stand no longer applies. But the basic fact was that there was no third party 
there. 

Now, first of all, we think that this kind of a suit should not be permitted. 
And the first two sections of the bill would deny that kind of a suit. 
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To bring it down to a more homely example, it would prohibit either of two 
employees of a shoe-repair shop from suing each other for ordinary negligence 
which might cause the injury of the other. 

Compensation is supposed to be a limit. It is supposed to be exactly what the 
word means, and that is compensation for what has happened. And unless we 
outlaw this sort of thing, we will have the anomalous situation where, if a man 
is an individual employer and only has one employee, and as an employer he 
ereates a negligent act, and the man is injured, the man can’t sue him... He can’t 
sue anybody else, he can only recover in compensation. He has no right of dam- 
ages under common law against anybody, because there is nobody else. 

But if a man’s business increases and he has two people working in his shoe- 
shop, and a fellow employee contributes to his injury, and even though it is 
ordinary negligence, and not willful, he can sue. 

Therefore, you have the inequitable situation where one employee, simply 
because he works for the shoeshop that has 2 assistants, can recover in 2 remedies, 
whereas the man across the street recovers only in 1. 

There are other inequities. One man can recover more, if he has the opportu- 
nity of proving negligence, than can the other man who does not have an oppor- 
tunity. And further, a requirement to show negligence is something we threw 
away when we moved into the field of compensation. 

Mr. Roosevett. May I ask the witness at this point, the suggestion was made 
yesterday that we take out the word “agent” from that section. Have you any 
thought on that? 

Mr. Myer. Well, that is something that I would have to consult with our 
lawyers on, because I don’t know whether they are talking—I presume the word 
“agent” was inserted because of the general rule in agency law that an employee 
is held to be an agent of an employer under certain circumstances, whereas in 
common everyday use “agent” means something else. 

Mr. Roosevett. Some of that conflict, it was suggested, should be eliminated 
so as not to confuse the issue. 

Mr. Mayer. May I answer that in a supplementary statement? My offhand 
answer would be “Yes.” 

The final point, I think, is the most telling one in this problem. And this point 
is that every employee in a business organization, professional office, anyplace, if 
every employee must suffer the hazard of being sued in common law, and suffer 
the possibility of tremendous judgments against him just because he does a little 
act of carelessness to his fellow employee, then we are going to have to disrupt 
our whole business pattern, because if one factory worker sitting on a bench is 
going to be subject to a lawsuit for $50,000 by the man working next to him be- 
eause he happens to be using a hammer which he should have replaced because 
the handle was beak, but he didn’t get time to, then we are going to have our 
unions and employee representatives come along and say, “Look here, if we are 
going to be subject to this kind of liability, you have got to do something about it.” 

I understand that in New York there is a statute prohibiting third-party actions 
aganst fellow employees. I am not advised, but I don’t think it goes to acts of 
willful negligence, I mean, where a man is willfully careless and swings a heavy 
mallet around his head, and says, “I am going to hit you in the head with this if 
Iean.” I don’t think that he should be denied the right then, but acts of ordinary 
negligence of a fellow employee, I understand, are outlawed in New York. I think 
they should be outlawed in the Federal situation. 

Now, as to the Zelenko bill, as the chairman reminded me when he mentioned 
the number earlier, I understand that that has been withdrawn, and we have 
returned to H. R. 5357. 

I have not had time to study 5857 again. We did some time ago. Therefore, T 
would like also, if I may, to put in a supplementary statement on that. 

Offhand, however, I would say that the bill seems to be satisfactory. 

One of the things that it does, for instance, is to change the Longshoremen’s 
and Harbor Workers’ Act so that after the final award the employer is no longer 
the only one in the driver’s seat who can determine whether or not you will sue 
this third party, and maybe get some more money. 

I personally don’t see where the employer should have the full control as to 
whether or not there is more money coming from somebody, because if there is 
more money coming from somebody, over and above compensation, it doesn’t 
belong to the employer anyway, except to the extent that he has reasonable 
expenses and lawyers’ fees. 

However, the new Zelenko bill, which I know is out now, had in its last sentence 
some ambiguity which would have, on the other hand, put the employee in the 
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driver’s seat as the only one who could make the determination as to whether or 
not we seek any money from anybody else. I think that would be equally wrong. 

Mr. Roosrve.r. That is not true in 5357. 

Mr. Mayer. I understand that it is not, but I have not had time to study it. 
I understand that the rights are equalized. 

Mr. RoosevELT. Could I ask my fellow Californian if the New York law is also 
operative in California? 

Mr. MAYER: I don’t know if they follow it, but I have the California law here. 
That is a summary of it. And we are, in general, agreeable to this sort of thing. 

In California, either the injured employee or the employer may bring an action 
against a third party responsible for the employee’s injury. Either one of them 
must give written notice of the action to the other, and then the other may join 
as a party, or he may consolidate his action any time before the trial. 

The employer may recoup his special damages, including compensation and 
expenses, and a reasonable attorney’s fee, the excess going to the injured person. 

Mr. Roosevett. I would like to ask if we could have a copy of the California 
law to compare with the New York law. The Zelenko bill is the New York law. 
I think our committee counsel should compare the two and should advise the com- 
mittee whether there is any benefit or any advantage of one over the other. 

Mr. Mayer. I think that you will find that the remedies available to the 2 
parties. are substantially equal under the 2 acts. 

Mr. Roosevetr. Just one more question. 

I reviewed last night the Zelenko bill provisions that supposedly take care— 
and it is the last provision of the Zelenko bill—-that supposedly takes care of 
sections 1 and 2 of Mr. Coon’s and my bill. 

And my opinion after reading it was that it didn’t do the job as clearly as 
it is done in the first 2 parts of 11313 and 11119. Have you had an oppor- 
tunity to compare those? And if not, would you in your supplemental statement 
comment on whether you think the Zelenko bill’s provisions cover those two 
sections sufficiently ? 

Mr. Mayer. You are referring to the final subdivision (e) 5357, which reads: 

“The right to compensation or benefits, under this Act, shall be the exclusive 
remedy to an employee when he is injured or killed by the negligence or wrong 
of another in the same employ.” 

Offhand, I think it doesn’t, but I would like to give it a little more study. 

Mr. Roosevet. So it does it in much fewer words? 

Mr. MAYER. I just have one final comment, and that is that I would think that 
the whele area of these four bills that we are talking about—I would think 
that the committee may wish to consider suggestions to the staff that the 
interested parties confer among themselves, or with the staff, as to the possi- 
bility of coming to some mutuality of understanding in the whole field of the 
four bills, and to some agreement. 

I only suggest it because I think it is certainly possible. The Kilgore bill, 
for instance, in our opinion, at least, seems to be taken care of by the Roosevelt- 
Coon bill. 

The Zelenko bill, on the other hand, seems satisfactory in most respects, but 
it just has to have a little bit of review on our side, because it is « bit of a 
surprise, and that is the only reason why. It is the first time we have seen it 
in recent months. 

Also, I don’t—I haven't heard, at least, of any strong opposition to the 
Roosevelt-Coon bills by labor. There may be some, but I can’t see how labor can 
argue with logic, that the seaworthiness doctrine should be distorted and brought 
over, as it has. 

I would think that if such a conference were promptly held while all this 
was fresh in the minds of all of the interested parties, it might bear fruit, 
and maybe give the committee a better document to look at from all of us, on 
which we might come to some agreement. 

That is all lhavetosay. And thank you for your time. 

Mr. BatLtey. Any questions? 

Mr. Coon. I just wish to say to Mr. Mayer that I think your testimony has 
been most helpful, and I think there is plenty of evidence that there is need for 
legislation along this line. 

And so, we now have the four bills before us, and I hope that we will be able 


to come out with, as you suggest, something that is fair and adequate to solve 
the problem. 


Mr. Mayer. Thank you. 
78209—_56——__7 
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Mr. Battery. The Chair is not going to suggest that your four different groups 
get together and work out something, but I am sure it would be appreciated 
by the committee if you would come up with something that would be non- 
controversial, and with which most of the groups represented here could agree. 

Mr. MAYER. Well, on our part, I intend to. 

Mr. Battery. Thank you, Mr. Mayer, for your information. 

I am sure it will be helpful to the committee. 


(Memorandum (table), referred to in this supplemental statement 
having been printed earlier in witness’ testimony is found on p. 74 
of this hearing. ) 


(Whereupon, at 11: 50 a. m., the subcommittee recessed, to reconvene 
at 2 p. m. of the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m., pursuant to recess. ) 

Mr. Battery. The subcommittee will be in order. We will resume 
our hearing this afternoon. 

The first witness is Mr. Jeff Kibre, Washington representative of 
The Longshoremen’s and Warehousemen’s Union. Please identify 
yourself, Mr. Kibre, and proced with your testimony. 


STATEMENT OF JEFF KIBRE, WASHINGTON REPRESENTATIVE, 
INTERNATIONAL LONGSHOREMEN’S AND WAREHOUSEMEN’S 
UNION 


Mr. Kiere. My name is Jeff Kibre. I am the Washington repre- 
sentative of the International Longshoremen’s and Warehousemen’s 
Union. Our union represents approximately 25,000 longshoremen 


and related workers employed in the waterfront industry on the west 
coast, including Alaska and Hawaii. 

I have no prepared statement, largely because our union as yet has 
not had an opportunity to reach a complete conclusion with respect 
to the issues embodied in the legislation before the committee. 

What I would like to do very briefly is try to give the commitee an 
understanding of the kind of thinking that we will try to bring to bear 
on the issues involved in this particular legislation. I think it might 
be of some help in bringing about a solution of a resolution of the 
various issues that have been raised in the course of the hearings so 
far. 

I think it is important to bear in mind that the bills before the com- 
mittee deal with issues which relate to the very basic premise upon 
which the Longshoremen’s and Harbor Workers Act is founded. at 

remise, of course, was the original quid pro quo that was entered into 
5 the workers and by the employers involved in the industry. Under 
that quid pro quo the workers in effect gave up their right to sue the 
employer in return for a guaranteed amount of benefits when and if 
they were injured. In turn on his part the employer gave up certain 
defenses with respect to suits at law. 

Of course this was an advantage to both the workers and to the em- 
ployers. This was in effect or in essence the original quid pro quo. 

I think it is clear that the bills before the committee relate to the 
issue of maintaining or keeping that original quid pro quo up to date. 
I think we all recognize, for example, that certain elements of the quid 
pro quo as far as the workers are concerned get out of balance. This 
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has been particularly true with respect to the benefit features of the 
act. I think we also recognize in the course of this discussion that 
certain elements with respect to the employer’s part of the quid pro 
quo get out of balance as a consequence, let us say, of court Dasieinns 
or court interpretations of the operation or interpretation of the act. 

In effect what we are considering here is a review of certain features 
of the act, which apparently have fallen out of balance. 

For example, H R. 5357, the Zelenko bill, deals with the matter of 
the right of the employee to elect to either sue—that is, to engage in a 
ia aa suit—or to accept compensation as provided under the 
act, 

Mr, Barrer. Let me ask you a question at that point. 

If you make that elective, would that have a tendency to destroy 
your organization ? 

Mr. Kisre. I do not think so. Asa matter of fact, on the west coast 
our people are getting by pretty well under the present provisions of 
the act. However, the Zelenko ill will in effect give better opportun- 
ity to the average a eave wage to make a decision as to whether he 
will engage in a third-party suit presuming that negligence on the 
part of the shipowner is involved, or whether he will accept the com- 
pensation benefits as provided under the act. 

At the present time time it is true in a good many instances that the 
longshoreman must make this decision while he is in the hospital, 
while he is hurt, and while he is under certain pressures. ‘This bill, as 
I understand it, the Zelenko bill, will give him a better opportunity. It 
will give him more time to make his decision. It will give him the 
opportunity of collecting his compensation over a period of months 
before he makes a final determination of whether he shall pursue a 
third-party suit or whether he will be content to accept the compensa- 
tion benefits as provided under the act. 

So the issue involved here really relates to one of the fundamental 
rights of the workers which in turn was a part of the quid pro quo. 
That is the point I am making. 

Mr. Barry. Do I understand that if he is injured and begins to 
draw compensation payments and draws them, we will say, for 6 
months, and in the meantime he has considered the matter and elected 
to drop his compensation payments and make suit, that his compensa- 
tion payments end at that time; or is it not until the determination of 
the suit ¢ 

Mr. Kipre. So far as I know the compensation payments would con- 
tinue, but the moment he makes that election eat notifies the Deputy 
Commissioner, under rules prescribed by the Deputy Commissioner, 
then the employer would obtain a lien on the recovery that he might 
gain up to the extent of the total amount of compensation he would get 
under the act. 

Mr. Batter. In other words, it is held in escrow ? 

Mr. Kiere. Right. So that the intent of the Zelenko bill is simply 
to provide the worker with a better opportunity to make that decision 
so that he will have an opportunity to make that decision without there 
being too much pressure on him. we 

I might point out, incidentally, that the Zelenko bill is by no means 
a new bill. We sponsored such a measure as far back as 1938. In fact, 
it was introduced by Congressman Welch of San Francisco in 1938, 
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and again in 1940 as a part of a large omnibus bill to change a good 
many features in the act. It was again introduced in 1946 and in 1948. 

Asa matter of fact, that.portion of the bill. dealing with this particu- 
lar matter was based on the provision in the New York act. It was 
substantially similar to the present change Mr. Zelenko has presently 
introduced. We have been in favor of that for a good many years. 

Mr. Battery. You have a similar law in effect in New York at the 
present time ? 

Mr. Kiere. In the State of California there is a provision in the 
State compensation act, to the best of my knowledge, which is sub- 
‘ stantially similar to the provision in the New York act. As I see it, 
the issue raised by the think bills, particularly the Roosevelt bill and 
the Coon bill, H. R. 11113 and H. R. 11119, involves what the em- 
ployers assert is an inequity which has been brought about as a con- 
sequence of certain court decisions, an inequity affecting their status 
under the act. That isthe issue, as I see it. 

The point I am making here is that it seems to me and to us that 
these issues must be related to the basic question of maintaining at all 
times a balance in that original quid pro quo. 

Let me explain that a little further. For example, as you well 
know, we have recently concentrated on the issue and on the question 
of bringing the benefit features of the act up to date, to bring the bene- 
fit features of the act into line with present-day wages and present-day 
living standards, so that the benefit rates will be in accordance wit 
the original formula laid down when the quid pro quo was entered into. 
That original formula was that the worker was entitled to 66% per- 
cent of his average weekly wages. 

Now, over a period of years those benefit rates have fallen far be- 
low the original 6624 percent formula. As a consequence the act was 
completely out of balance. As a matter of fact, it is out of balance 
right now so far as the workers are concerned, because that bill has 
still not been enacted by the Congress. Until such time as it is en- 
acted the features of the act as they affect the workers will be com- 
pletely out of balance. ; eBiwe 

We say that is a bad thing. We say that is a kind of situation 
which in effect undermines the very thesis and the very basic premise 
of the act. ; 

We also are willing to say at the same time that if there are inequi- 
ties affecting the employers which throw their particular portion of 
the quid pro quo out of balance that they are certainly entitled to a 
congressional review. ‘They are certainly entitled to a congressional 
review of those features of the act which might have fallen out of 
balance as they affect them. So we are looking at it in that larger 
sense. 

Why? For the very simple reason that we are concerned on the 
west coast with trying to maintain a stable labor-management rela- 
tionship. We have undertaken a program and a lot of measures to 
achieve that kind of an objective. We feel that at the present time 
there is what amounts to a very solid and a very mature and a very 
stable relationship as between the union, representing the employees, 
and the employer associations, representing the shipowners and 
stevedoring concerns. We feel that is a desirable thing. _ 

We feel also that the Compensation Act must necessarily be consid- 
ered as a part of labor-management relationships operating in the 
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industry. Therefore we are concerned at all times with eliminating 
inequities from the act as they apply to workers or inequities in the act 
as they apply to employers. We want to see that act kept up to date 
on the basis of maintaining the original equities as they were estab- 
lished when the quid pro quo was entered into. 

Mr. Battery. In other words, your position is that if the objections 
of the shipowners and stevedores to the bill are to be removed—those 
objections growing out of recent court decisions—you feel in return 
for giving up their right to sue a third party the workers should have 
the full benefit of the intent of Congress in saying that their maximum 
payments should be 6634 percent of the weekly wage? 

Mr. Kipre. That is substantially it. We say, for example, that the 
workers are entitled under the act—and that the employer should co- 
operate in obtaining it—to the original benefit rates equivalent to the 
original 662, percent, formula. Of course, we are not saying that 
the right to pursue a third-party suit with respect to a situation in- 
volving negligence on the part of a shipowner should be removed, be- 
cause that is a part of the original intent of the act. 

But we do say—and we are willing to face up to it—that if that 
right has been enlarged as a consequence of legal decisions over and 
beyond the original intent of the act, that the employers have got a 
proper grievance and a proper issue to lay before the Congress; and 
that we would be willing to cooperate to the extent of trying to re- 
solve that grievance, provided that they reciprocate by assisting us 
in resolving this grievance that we might have with respect to the act. 

On this I might say that we were somewhat disappointed in con- 
nection with the benefit bill to notice the position taken by some of 
the stevedoring companies around the country. Rather than face up 
to the fact that the benefit rates had fallen far, far behind and rather 
than facing up to it in a constructive spirit I think a certain number of 
them adopted a pretty negative point of view. On the other hand, in 
all fairness I must say that the majority of the west coast shipowners 
did adopt a rather constructive point of view, that they were willing 
to see the benefit rates brought up to what they considered to be 
at least a proper level. For that we thank them and for that we are 
willing to reciprocate in the same spirit. 

Mr. Battery. Mrs. Green has a question. 

Mrs. Green. Are you saying you are perfectly willing to give up 
the right to sue a third party for unseaworthiness ¢ 

Mr. Krere. No, I am not saying that. 

Mrs. Green. Would you clarify it? Then you are not willing to 
give up the right to sue a third party for negligence ? 

Mr. Kisre. Let me proceed, I think I will come to that point and 
will try to clear it up. 

Mrs. Green. I think that is in the record, unless I misunderstood you. 

Mr. Kiere. Right. I will try to clarify that. 

What I have been trying to do is to give to the committee a sense 
of the kind of thinking we will employ in rhs bbe the issues which 
the shipowners present here with respect to what they contend is an 
inequity under the act. 

Now, under the original act, as I understand it, the original act 
provided, and does so provide, that in a situation npelving pemuaesce 
on the part of the shipowners that the worker has a nig) t to either 
claim benefits under the Longshoremen and Harbor Workers’ Act, or 
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to pursue a third-party suit against the person responsible, namely, 
the shipowner. 


Mrs. Green. On that point there is no argument; there is no differ- 
ence of opinion ? 

Mr. Kiere. Right. We certainly would not want that to be tam- 
pered with. 

The question raised here by the shipowners, as I understand it, is 
that the right of the workers to pursue third-party suits has been 
enlarged beyond the original intent of the act as a consequence of cer- 
tain wad Court decisions. That is the issue which the shipowners 
contend is involved in the bills which they have sponsored. 

Let me put it this way: We are not anxious to obtain the right to 
pursue third-party suits over and beyond the original intent of the 
act. Why? Because as the right to sue is enlarged upon, beyond its 
original scope, that necessarily is in the long run going to undermine 
the very basic premise upon which the act is founded. 

We recognize we cannot have both. We cannot have a compensation 
statute based upon the formula of 6624 percent and at the same time 
have a free and complete right to elect to sue. You cannot have both. 
We recognize that. 

Mrs. Green. It seems to me you are saying the same thing; that the 
original intent of the act was not to allow the longshoremen to sue 
on the basis of unseaworthiness. 

Mr. Krere. You see the point I am making here is this: We are not 
completely certain as yet that the elimination of the seaworthiness 
feature might not undermine certain basic rights that the longshore- 
men had prior to the Supreme Court decisions. We are not convinced 
as yet. But we are certainly willing to study the thing. 

t has been my recommendation—and I am inclined to think our 
people will a that we are not trying and will not try to enlarge 


upon the right to engage in third-party suits beyond the original 
intent of the act. 


Do I make myself clear ? 

Mrs. Green. You are saying the original intent of the act did not 
include the right to sue for unseaworthiness, is that right? 

Mr. Krere. As far as I know it did not. As far as I know it did 
not because the original act provided—— 

Mrs. Green. You do not agree with the other people who were tes- 
tifying yesterday, then, do you? 

Mr. Krere. It may be that we do differ with them. 

Mrs. Green. I thought that was the main “bone of contention.” 

Mr. Krere. It may be. I might be wrong here, because my own 
lawyers might contend that I am wrong, but it is my understanding 
of the act and it. is my understanding of the background of the act 
that the doctrine of unseaworthiness was not an issue at the time the 
act was enacted, except as longshoremen had been working as seamen. 
Then of course they would come under all of the rights of seamen. 

But this doctrine has been brought into the situation in recent years. 
Bear in mind this: We certainly are interested in preserving all the 
rights possible with respect to a third-party suit where negligence 
is present. We want to preserve that. : 

rs. Green. There is nobody who has argued against that. 
Mr. Krere. Right. : 
Mr. Barmy. I think I can clear up the question Mrs. Green has in 
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mind. Mrs, Green missed the testimony this morning, where Mr. 
Mayer in his testimony explained that the Sieracki case in 1946 brought 
the longshoremen into the same category as the seagoing workers. 

Now she is asking you this question: Do you want to deprive the 
longshoreman of his right under the Court decision in the Sieracki 
case to recover damages? Do you want to take him out and put him 
back in the category where he was prior to the Sieracki case? 

Mr. Kisre. The point I am making is that we have not fully de- 
termined our position on this issue yet because there are a number of 
legal angles our lawyers have not studied. 

rs. GreeN. Then what is the point of the testimony ? 

Mr. Kiere. The point I am making, Mrs, Green, is this: I am try- 

ing to indicate what our approach is. 

ur approach boils down to this: We are not particularly concerned 
with taking advantage of a legal doctrine which might enlarge upon 
the opportunity to pursue third-party suits beyond the original intent 
of the act. That is our position. 

We put it this way: If we do it what we are doing is creating the 
kind of situation which might lead to an undermining of the very 
basic premises of the act with respect to the benefit features. That 
is how simple it is to us. 

Mr. Battzy. The original purpose of the act was to cut out this ten- 
dency to bring suits. 

Mr. Kisre. Right. 

Mr. Barmy. And stop them. 

Mr. Kisre. Right. It was to limit them. 

Mr. Bauzy. By bringing the workers under the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act. 

Mr. Krere. That is correct. I am sure, as I say, that our people 
will agree that in the long run it is far better for us to live under the 
original quid pro quo e ied in the act. In the long run that is 
true. 

What we are concerned with primarily is to bring those benefit 
features up to the full 6634 percent so that all of the workers will get 
the benefit of a high benefit structure at all times; rather than per- 
mitting the few to get substantial awards and at the same time to per- 
petuate low benefit rates. That is our basic policy. 

We want to see all longshoremen get the benefit of a rate structure 
based on the full 6624 percent. We are frank to admit this. We are 
peaches We are realistic. We are frank to admit that in order to 

ring that about and in order to achieve that objective we cannot at 
the same time take advantage of legal whipsaws which might bring 
to a few of our members substantial awards over and above the benefit 
structure of the act. That is just how we look at it. 

Mr. Baier. To a certain extent the Zelenko bill would correct that 
by forcing the man to elect to either get it under compensation or go 
to court. 

Mr. Kisre. Correct. Right. It gives him a better opportunity to 
elect: to either accept the compensation benefits or to file a third-party 
suit in the event negligence is present in the situation on the part of 
the shipowner. 

Mrs. Green. Would you explain to me how, if you give up the right 
to sue under the maritime law for unseaworthiness, it would possibly 
affect the two-thirds benefits. 
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Mr. Krere. Mrs. Green, the point I am making is that we are not 
prepared to give up anything we have obtained in any fashion what- 
soever until we are assured we are going to get the full benefits of our 
quid pro quo. 

Mrs. Green. But is there any relationship between those rights ¢ 

Mr. Kisre. Definitely, as we see it. 

Mrs. Green. How ? 

Mr. Kisre. Because, in my opinion, if we adopt this kind of ap- 
proach perhaps we might in turn bring about more reciprocity on. the 
part of the employers with respect to the issue of benefits. 

Let me get back, for example, to some of the statements made by 
Mr. Jones yesterday afternoon when he said one of the problems con- 
fronting the shipowners is that they are under presentocircumstances 
confronted by the possibility of large awards, which includes substan- 
tial legal fees. This condition in my opinion, probably enters into their 
attitude with respect to the benefits rates. 

Of course, the premium on benefit rates costs the shipowners or 
costs the stevedoring companies—ultimately is a cost to the ship- 
owner—a certain number of dollars. When those rates are increased 
it is going to cost them more dollars. If they probably could be assured 
in the long run that there is not going to be a lot of legal windfalls 
in the operation of the act they probably would be more inclined to 
agree to a more constructive approach with reference to the benefit 
features of the Act. 

That is the kind of thinking that we have’. We could certainly be 
“off the beam” and I could certainly be called to account by some of 
our people, but it seems to me that is the most constructive approach. 
It is within that kind of framework, it seems to me, we are going to get 
a proper resolution of these issues. 

Let me say this further: That one of the things we are trying to 
accomplish in the waterfront is to end what is called the whipsaw 
with respect to negotiations. There happened to be a lot of contracts 
on the waterfront terminating at different dates. One union settles 
a contract and the next union wants a little more. This is what is 
called the whipsaw. 

In our union in the past year we have sponsored a program to try 
to eliminate the whipsaw in negotiations in the waterfront. What we 
are aiming at is stability. We do not want to be in a position of legal 
whipsawing and having that develop in the compensation laws. We 
would not want to see a situation develop where our lawyers and 
lawyers representing the longshoremen are continuously contending 
with lawyers representing shipowners or lawyers representing the 
stevedoring companies to see what they could make out of this act in 
the courts. We do not think that isa good thing. We are against the 
whipsaw wherever we find it. 

What we want in the waterfront is stability. Stability carries with 
it certain—yes, you might say sacrifices on the part of labor as well 
as certain sacrifices on the part of management. That is the point 
of view we are adopting. That is the kind of thing we hope to bring 
to bear on the issues involved in this particular legislation. 

Let me put it in a practical way: It seems to me that the suggestion 
made by Mr. Mayer this morning is a good one, and that the repre- 
sentatives of the various organizations affected by this legislation 
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should get together and try to reach an agreement on the objectives 
to be sought, and should try to reach an agreement on the language 
of the legislation because, after all, if the principals can reach agree- 
ment then it is going to make it that much easier for the committee. 

I think that is a sound suggestion, and certainly I am going to rec- 
ommend that to the officers of my union, that we do make an effort 
to sit down and resolve the rather delicate issues that these bills 
present. 

Let me add this: We would rather do it that way than to permit 
decisions to be based upon the self-interest of lawyers or the self- 
interest of any particular group. We would prefer that the objective 
thinking, or something as near to objective thinking of the principals 
involved be followed. 

The persons, for example, representing the workers and the leaders 
representing the shipowners and the stevedores should make an 
effort to reach some kind of agreement in principle and then call in 
the lawyers and the experts and let them draft the kind of language 
that would carry out the agreement that we might reach on our 
part. 

To finish up, let me say this: We certainly endorse the basic features 
of the Zelenko bill, and we have been urging a measure similar to 
this for a good many years. 

With respect to the other bills; that is, the Roosevelt bill and the 
Coon bill, we feel that the issues involved in those bills, as I have 
tried to pomt out here, are worth while of consideration, and we 
are going to try to make an effort to arrive at.a definite position which 
will, perhaps, bring about some kind of an agreement with the ship- 
owners, in terms of a bill or at least the principles to be embodied in a 
bill to come before the committee. 

That is, briefly, the position of our group or, at least, that is my 
position at the present time. Those are the recommendations that 
[ am making to the officers of my union with respect to this legislation. 
What I have tried to do here is to give the committee the benefit of 
our thinking so that at least it might be of some help to you with 
respect to the issues involved, and the procedure that might be em- 
ployed in bringing about a solution of the problem before the com- 
mittee. 

I see I have talked away beyond what I anticipated doing. 

Mr. Baritey. Does that conclude your statement ? 

Mr. Kipre. Yes, sir ; that is right. 

Mr. Batrxy. Do you have any questions, Mrs. Green ? 

Mrs. Green. I have no questions, Mr. Chairman. 

Mr. Battery. Do you have any questions, Mr. Bosch ? 

Mr. Boscn. Ihave no questions. 

Mr. Baitey. Do you have any questions, Mr. Coon ? 

Mr. Coon. Mr. Kibre, I would like to say that I have enjoyed and 
appreciated your testimony very much. I think you have established 
the need to retain the compensation law pretty much as it is by cor- 
recting the inequities as they come wp—whichever side they may come 
up on—and we have as you know, of course, passed out the bill to raise 
the amounts for weekly compensation and also to change a couple of 
other provisions in the bill also. That is now before the Rules Com- 
mittee, and will no doubt get out of the Rules Committee fairly soon, 
which will bring up that inequity which you have placed before us. 
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I think your approach on this bill is very sound. 

Mr. Krere. Thank you. I certainly want to extend our thanks to 
the committee here for the efforts that you made with respect to the 
benefit bill. I hope the Rules Committee will clear it very shortly, 
and I hope that the shipowners and stevedoring companies will help 
to see that that bill is finally enacted because if they do, I am sure 


the membership of our union will take that into account with respect 
to the other issues. 


I want to thank the committee here for your attention and courteous 
treatment. 


Mr. Bartey. Thank you, Mr. Kibre. 
(Pursuant to the directions of the chairman, the following letter 
and supplementary statement are made a part of the printed record :) 


INTERNATIONAL LONGSHOREMEN’S AND WAREHOUSEMEN’S UNION, 
WASHINGTON OFFICE, 


Washington 5, D. C., June 7, 1956. 
Mr. Frep G. Hussey, 


Chief Clerk, Education and Labor Committee, 
House of Representatives, Washington 25, D.C. 


Dear Mr. Hussey: There is enclosed herewith, a supplemental statement deal- 
ing with the amendments to the Longshoremen’s and Harbor Workers’ Compensa- 
tion Act, which are under consideration by the Bailey subcommittee. 

I would like to have this supplemental statement inserted in the record of the 
hearing on this legislation. 

Very truly yours, 


JEFF KIBRE, 
Washington Representative. 


SUPPLEMENTAL STATEMENT BY JEFF KiIsrRE, WASHINGTON REPRESENTATIVE 
INTERNATIONAL LONGSHOREMEN’S AND WAREHOUSEMEN’S UNION 


The following statement will supplement verbal remarks presented to the 
subcommittee of the House Labor and Education Committee on May 22 in 
reference to H. R. 5357, H. R. 111138, H. R. 11119, H. R. 11234. 


H. R. 5357 


In my previous testimony I urged favorable action on H. R. 5357. The ILWU 
reiterates its endorsement of this leigslation, subject to an amendment as follows: 

On page 4, in lines 15 and 16, change “two-thirds” to “four-fifths.” 

The effect of this amendment is to provide that an employee be assigned 
four-fifths of the excess amount recovered by an employer from a third party 
who is responsible for the accident suffered by said employee. The excess re- 
ferred to here is the amount of the recovery over and above the total compensa- 
tion paid and expenses for medical treatment, plus reasonable and necessary 
expenditures incurred in effecting the recovery. The purpose of permitting the 
employer to retain a portion of such excess is to encourage the employer to obtain 
a recovery greater than actual cost in compensation and medical expenses. It is 
submitted that one-fifth of the excess should constitute a suffcient incentive for 
the employer. This proposal corresponds to a recommendation set forth in the 


draft of a proposed model workmen’s compensation law issued by the Department 
of Labor, November 1955. 


H. R, 11113 and H. R. 11119 


In our judgment the first and second sections of the above companion bills 
are covered by the language of subsection (e) of H. R. 5357. 

Section 3 of these bills is the major and controversial issue. This section would 
eliminate the application of the so-called seaworthiness doctrine to longshoremen 
and other persons employed aboard vessels in connection with third-party recov- 
ery suits. In my previous testimony I stated that I would urge officials of the 
ILWU to give consideration to asserted inequities arising under the application 
of this doctrine. Since the hearing the ILWU has given a great deal of sym- 
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pathetic consideration and study to the subject matter of section 3. We have 
sought to reach some area of agreement acceptable to all interests concerned. 
However, the elimination of the seaworthiness doctrine, as it has been applied 
to lomgshoremen, raises a number of critical questions affecting the legal rights 
of longshoremen to obtain recovery for injuries where a third party is involved. 
These questions are so far reaching that we have not yet resolved them to our 
satisfaction. It is now clear that this matter requires extended study and dis- 
cussion by the union. Moreover, the issues posed by section 3 must be dealt with 


in conjunction with other unions representing longshoremen and workers affected 
by the act. 


Under the circumstances, the ILWU takes the following position with reference 
to section 3 of H. R. 11113 and H. R. 11119: (1) We recognize that the problems 
to which this legislation is addressed justify consideration, but in view of the 
fact that the rights of many thousands of workers are involved we shall proceed 
eautiously in reaching a decision ; and our final decision will necessarily be made 
in conjunction with other unions affected. (2) On the basis of the foregoing we 
shall continue to make a study of this matter with a view toward reaching a 


mutually acceptable agreement with affected employers, which can, if necessary, 
be embodied into legislation. 


In view of the foregoing we urge the committee not to approve H. R. 11113 
and H. R. 11119. 


H. R. 11234 
We are making no recommendation as to the above measure. 


The next witness will be Mr. Andrew Kalmykow, who is represent- 
an, Pg: Association of Casualty and Surety Executives. 
. Kalmykow, we will be glad to hear from you at this time. 


STATEMENT OF ANDREW KALMYKOW, REPRESENTING THE ASSO- 


CIATION OF CASUALTY AND SURETY EXECUTIVES, NEW YORK, 
N, Y. 


Mr. Katmyxow. Mr, Chairman and members of the committee, my 
name is Andrew Kalmykow, and I represent the Association of Cas- 
ualty and Surety Companies, an organization of 138 stock insurance 
companies doing a nationwide compensation business. 

I understand that H. R. 10119 is no longer before the committee and, 
therefore, I will not take the time of the committee to present our 
remarks with respect to this bill. 

Mr. Battzy. May the Chair advise you that we picked up another 
bill and are considering it in place of the bill on which we dropped 
consideration ; that is, the second Zelenko bill. 

Mr, Katmyxow. Thank you, Mr. Chairman. 

I would like to take this opportunity of commending Mr. Zelenko 
for his good judgment in taking that action, but I am filing a memo- 
randum with the committee for the record. 

I would like to take this opportunity of presenting now our argu- 
ments in support of H. R. 11234 which was introduced by Mr. Kilgore. 

A recent decision of the Supreme Court of the United States has 
had the effect of making an employer liable for unlimited damages in 
certain cases in the event of an injury to one of his employees. 

I have in mind, of course, the Ryan case which has been discussed 
and referred to a number of times here today. It is a cardinal prin- 
ciple of workmen’s compensation that in return for granting to the 
employee certainty of recovery regardless of fault, compensation pay- 
able by an employer shall be limited in amount. 

This decision destroys this basic principle of workman’s compensa- 
tion, and a review of the facts of that case—and I hope it will be help- 
ful to your committee—may be helpful at this time. 
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In this case an employee of a stevedoring company was injured in 
New York allegedly because of the unsafe stowage of cargo by the 
same company in Georgetown, S. C. 

Since the stowage was under the general supervision of the cargo 
officers of the owners of the vessel, the employee recovered $75,000 
from such owners. 

There is also some question of the supply of a certain type of wedges 
in the stowage of the cargo which is also involved in the case. Al- 
though there was no specific agreement of indemnity, the Court held 
the stevedoring company liable on the grounds that its contract con- 
templated that the cargo would be properly stowed, and indicated that 
that implied a right of indemnity on the part of the shipowner, the 
question of fault of one party or another, and whether one was more 
important than the other party. 

This decision cites cases where similar results have been attemped 
on a tert theory, as, for example, the case of Halcyon Lines v. Haenn 
Ship Sealing and Refitting Corporation (reported in 342 U. S. 282, 
72 SCT, 277). 

It is apparent that the situation such as this frequently occurs in 
stevedoring operations. The employer indirectly must therefore pay 
unlimited damages to his own employee to whom he is paying com- 
pensation, 

The above-captioned bill is intended to remedy this situation by pro- 
viding that the liability of the employer under the Longshoreman’s 
Act is exclusive in such cases. This would not affect the amount or 
right of recovery of the employee against the third party. Asa matter 
of fact, it would remove any possible conflict of interest between the 


employer and the employee in the roy em of having an action 


brought against the third party. The bill would merely place the lia- 
bility in such cases on the third party and avoid the possibility of shift- 
ing this burden back again immediately to the employer. 

Favorable action on this bill is respectfully urged. 

I would like to comment also at this time briefly on two other bills 
which are before this committee, namely: H. R. 11119 by Mr. Roose- 
velt, and H. R. 11113 by Mr. Coon. Both of these bills seem to be di- 
rected to the situation in part involved in the Ryan case. In the 
first place, they would amend section 5 of the Longshoreman’s Act 
which makes the remedy exclusive, and in place of the liability of the 
officers, agents and employees of the employer for acts or omissions in 
the course of their employment. 

This, in effect, would bar an action against fellow employees, and 
possibly through them against their employer, for eae Hm by reason 
of broad liability insurance protection of the employer for acts of his 
employees. It would similarly amend section 33 of that act relating 
to third party actions, by prohibiting action against officers, agents or 
employees of the employer. These amendments are desirable in our 
opinion. : 

Section 33 would also be amended by adding a new paragraph (j) 
providing that the liability of parties other than the employer, to per- 
sons entitled to benefits under this act, for death or injury on navigable 
waters of the United States, shall be determined in accordance with 
the general maritime law. It is further provided that no such person 
shall be entitled to recover damages for death or personal injuries aris- 
ing from any breach of warranty of seaworthiness afforded members 
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of the crew of any vessel nor where the death or personal injuries arise 
in whole or in part from the negligence of the deceased or injured 
person. 

The purpose of these changes is not altogether clear. The proviso 
seems to be directed to prevent third-party actions involving sea- 
worthiness of a vessel or in the event of contributory negligence. We 
feel that while that would prevent the application of the Ryan case 
doctrine in such cases since there would be no liability on the part of 
the third: party, that would not cover all types of cases where that 
doctrine may be applied. 

' The scope of H. R. 11234 is broader and, therefore, would seem pref- 
erable. I do think this differs somewhat from the viewpoint expressed 
by one of the gentlemen who testified this morning. I do think that 
this bill does not completely dispose of the problem created by the 
Ryan case. We, therefore, while taking no position either for or 
against this measure, feel that the Kilgore bill would still require en- 
actment despite possible favorable action on this measure. 

That completes my remarks on the measures which I have men- 
tioned. 

As you indicated, Mr. Chairman, there is another bill involving 
third-party actions which is presently before this committee, but I have 
not had the opportunity of preparing any formal remarks in that 
respect, but I would like to take this opportunity of making some 
comments concerning that measure, and there, again, to a large extent 
relating to the Ryan decision. 

In the first place, I would like to point out that we have no basic 
objection to the principles involved in this new bill. Our experience 
under the present provisions of section 33 has been reasonably sat- 
isfactory, and I do not feel that there is any real necessity for change, 
but if your committee feels that such change is desirable, we think 
that basic principles as exemplified in H. R. 5357 will be satisfactory 
with two important reservations. I do think it is essential to take care 
of the doctrine in the Ryan case if H. R. 5357 is to be enacted. Other- 
wise, it would mean that an employer or the insurance company on his 
behalf would be financing an action against itself. The main differ- 
ences between the present provisions of section 33 and that of H. R. 
5357 is that under the latter—the new bill—there is no election required 
and the employee can both receive compensation and pursue his ac- 
tion at law. Sader the present law when he receives compensation 
under an award, there is an automatic assignment to the employer 
or his insurance carrier. So, if he can receive both compensation 
and bring his action at law, in effect, under the Ryan doctrine he 
would be financing his ability to pursue an action against yourself 
and I think that is an unfortunate result to reach. 

The second point I would like to make with respect to this bill is 
the fact that it has omitted a provision which is found in the present 
section 33, and also in the New York law from which it is patterned, 
to the effect that the consent of the carrier or the employer is re- 
quired in the event that there is a compromise below the amount of 
compensation payment in the case. 

I would suggest, therefore, Mr. Chairman, as to paragraph 2, the 
following amendment : 


The carrier, however, shall not be liable for such deficiency if the cause of 
action of the employee or his dependents shall have been compromised, without 
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the written consent of such carrier, at an amount less than the compensation 
provided by this Act. . 

I would like to point out that if a settlement is reached at a figure 
less than the amount of compensation payable, the settlement is actu- 
ally being made on behalf of the carrier, and not on behalf of the 
employee because he has no interest in that amount of recovery. 

There are 2 or 3 minor points that I would like to call to your atten- 
tion, and one of them is that it provides for subrogation in the event 
of payment to the special fund. Both the New York law and the pres- 
ent Longshoremen’s Act have that provision in there, and another mat- 
ter, and this is a very minor one, is that it makes reference to the Dutch 
Remarriage Table when the American Remarriage Tables are more 
accurate for conditions in this country, and we feel that the reference 
to the American Remarriage Table should more probably be made. 

That completes my remarks, Mr. Chairman, and I would be glad 
to attempt to answer any questions if you have any on the basis of my 
statement. 

Mr. Batter. Do you have any questions, Mrs. Green ? 

Mrs. Green. Where is the consent of the employer found in the act ? 
Is it found in section 33 ? 

Mr. Katmyxow. Yes; that is right. It is in section 33 of the present 
act, and it is also in section 29 of the New York law on which the 
Zelenko bill is patterned, but it is omitted from H. R. 5357. 

Mr. Battery. Do you have any questions, Mr. Bosch ? 

Mr. Boscu. I have no questions, Mr. Chairman. 

Mr. Katmykow. The gentleman tells me it is in the California law, 
too, although I have no present recollection of that. 

Mr. Barizy. Do you have any questions, Mr. Coon ? 

Mr. Coon. I have no questions, Mr. Chairman. 

Mr. Bartzy. Thank you very much, Mr. Kalmykow. 

Mr. Katmyxow. Thank you very much, Mr. Chairman. 

Mr. Battry. The concluding witness for this afternoon’s hearing 
will be Mr. Wallace M. Smith of the American Mutual Alliance. 

Mr. Smith, will you please identify yourself for the record? 


STATEMENT OF WALLACE M. SMITH, REPRESENTING THE AMERI- 
CAN MUTUAL ALLIANCE, WASHINGTON, D. C. 


Mr. Smrrxa. Mr. Chairman and members of the committee, my name 
is Wallace M. Smith, and I am manager of the Washington office of the 
American Mutual Alliance. The American Mutual Alliance is a trade 
association with a membership of 118 mutual fire and casualty in- 
surance companies which collectively write premiums in excess of $1 
billion annually. 

Originally, we had intended to comment upon two of the bills 
which you have before the committee for consideration. These were 
H. R. 10119 and H. R. 11234. Congressman Zelenko in his appearance 
yesterday stated that H. R. 10119 not being a good bill in this field, 
he would withdraw it. We agree with Mr. Zelenko and are happy over 
his decision to withdraw the measure. Accordingly, we will not take 
the time of the committee in commenting further upon this bill. 

_Our interest in commenting upon H. R. 11234 stems from the de- 
cision handed. down by the Supreme Court of the United States in 
fyan Stevedoring Co., Inc. v. Pan Atlantic Steamship Corporation. 
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In his very able briefing in the case yesterday, Congressman Zelenko 
revealed some of the problems caused by this decision. Mr. Fred R. 
Field, Jr., also mentioned some of these problems. 

A primary premiers for the employee, caused by the decision is that 
no longer will employers voluntarily pay compensation to an injured 
employee before a formal award. Also, no longer will an employer 
care to prosecute an assigned cause of action against a third party. As 
Justice Black points out, to do so would mean only that an employer 
is prosecuting an action against himself. 

A problem for the employer caused by the decision is that for all 
ractical effects, under the circumstances present in this case, he no 
onger has the exclusive liability promised him by the Longshoremen 

and Harbor Workers’ Compensation Act. The practical result of the 
decision makes the employer pay the employee for his injuries in a 
much higher amount than under the schedule of the act. 

This is the basic problem which, in our opinion, causes the other 
problems in this area. A fundamental principle of the act is that an 
employer’s liability to an employee is exclusively controlled by the act. 
Under the Supreme Court decision in this case, the employer no 
longer has this protection. The employer is faced with having his 
defenses taken from him, made subject to liability without fault, and 
now subject to common-law damages in many instances. It is sub- 
mitted that such is not the intent of Congress under the act. 

Congressman Zelenko in explanation of his bill H. R. 5357 stated 
that it would reduce the effect of the Ryan case. Although, we think 
this bill is a step in the right direction, we believe it apparent that the 
bill has little or no effect upon a situation under the Ryan decision. He 
states that by allowing the employer to retain one-third of the proceeds 
received from an action against a third party, this would act as an 
incentive for the employer to bring an action under an assignment 
against the third party. In going back to Justice Black’s statement, 
would an employer start an action if he now knows that he, himself, 
will have to pay only 66.66 percent rather than 100 percent of the 
amount if he is successful ? 

We question the bill in the sense that it would permit an employer 
under an assignment to settle a case without the consent of the insur- 
ance carrier, This could be detrimental to the carrier, and the New 
York law, which H. R. 5357 is patterned after, does contain such a 
provision requiring consent of the carrier. 

We were happy to see the Under Secretary of Labor Larson yester- 
day at the hearing. Everyone recognizes him as a foremost authority 
in this field, and we were highly optimistic in our thoughts that he may 
come forth with a solution to the problems caused by the Ryan case. 
He did not think H. R. 5357 takes care of the situation entirely but 
thought also, that it is an effort in the right direction. He had no 
recommendations as a solution at this time, although in his work, 
Workmen’s Compensation Law, he states on page 243, volume IT: 

One clue to a solution_is the approach in the Illinois-type act, in which no 


person under the act can ever become liable at common law to an injured em- 
ployee, or to a subrogated employer for more than his compensation outlay. 


We mention this only as information for the committee, and take 
no position, either for or against such a provision, at this time. 

densi Larson in his comments upon H. R. 11234 thought perhaps 
this bill went a little too far in that it would nullify contracts between 
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the employer and third parties for their individual protection. In 
answer to a question from Congressman Roosevelt, he thought that if 
the bill used words which would exclude written contracts between 
these parties from the effect of the bill, perhaps it would be sufficient. 

It is our belief that H. R. 11234 provides the solution to the prob- 
lems caused by the Ryan case. It places the employer within the act 
again and accordingly causes operations of the act to work smoothly 
again, 

The bill will emphasize that employers and third parties, such as 
shipowners, should protect themselves in these situations through in- 
demnity and liability agreements or contracts between themselves. 

It will carry out the intent of Congress that an employer’s liability 
is exclusive under the act. We believe the bill sufficient as it stands but 
would not be against inclusion of the words suggested by Congress- 
man Roosevelt. Accordingly, we request favorable consideration by 
the committee upon H. R. 11234. 

That concludes my statement, Mr. Chairman. 

Mr. Bartny. That concludes your formal testimony ¢ 

Mr. Siru. Yes, sir. 

Mr. Barry. Are there any questions ? 

Mrs. Green. I have no questions, Mr. Chairman. 

Mr. Barter. Mr. Bosch? 

Mr. Boscn. No questions. 

Mr. Battery. Mr. Coon? 

Mr. Coon. No questions, Mr. Chairman. 

Mr. Baiutzey. Thank you very much, Mr. Smith. 

Mr. Smrru. Thank you, sir. 

Mr. Batmey. This concludes the list of formal witnesses that we 
have. However, I understand the American Federation of Labor 
wants to be heard. We have also granted Mr. Mayer permission to sub- 
mit some supplemental remarks. I am going to set 1 week from next 
Monday as the final date for closing these hearings and if in the 
meantime the remaining group wants to be heard and desires an ap- 
pearance and it is convenient to bring the committee together, we 
will do so. Otherwise, the committee shall stand in recess until Mon- 
day, June 4. 

Mr. Mayer, you will see to it that that material is filed before that 
deadline? 

Mr. Mayer. Yes, sir: we will. 

Mr. Bainey. Thank you, gentlemen. : 

(Pursuant to the direction of the chairman, the following letter and 
statement are made a part of the printed record :) 

THE ASSOCIATION OF THE Bar or THE Crry or New York, 
New York, N. Y., May 31, 1956. 
Subject: H. R. 11113, H. R. 11119, H. R. 5357, H. R. 11234. 
Frep Hussey, 2s¢., 
Chief Clerk, Education and Labor Committee, 
House of Representatives, Washington 25, D. C. 


Dear Mr. Hussey: I am enclosing herewith additional copies of letter dated 
May 29, 1956, addressed to Congressman Bailey on behalf of the admiralty com- 
mittee of the Association of the Bar of the City of New York. 

It will be appreciated if you will distribute these copies to members of the 
subcommittee which is considering the above-enumerated bills, 

Thanking you for your cooperation, I remain, 

Yours very truly, 
Wiiri1am G. Symmers, Chairman. 
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THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK, 


New York, May 29, 1956. 
Re H.R. 11113, H. R. 11119, H. R. 5357, and H. R. 11234 
Hon. CLEVELAND M. BaILey, M. C., j 
Chairman, Subcommittee on Amendments to the Longshoremen’s and Harbor 
Workers’ Compensation Act, Education and Labor Committee, House of 
Representatives, Washington, D. C. 

DEAR CONGRESSMAN BatLey: The admiralty committee of the Association of 
the Bar of the City of New York, having considered the above enumerated bills 
pending before your subcommittee, and being authorized to promote or oppose 
these bills on behalf of the association, respectfully submits its views for the con- 
sideration of your subcommittee, as follows: H. R. 11113 and H. R. 11119. 

The admiralty committee wishes to express its approval of and urge the pas- 
sage of H. R. 11113 and H. R. 11119. These bills are necessary because of two de- 
cisions of the Supreme Court of the United States extending the warranty of 
seaworthiness of a vessel owner. 

In the case of Seas ’*Shipping Co., Inc. v. Sieracki (328 U. S. 85), a stevedore 
employed by an independent stevedoring company was injured while loading the 
SS. Robin Sherwood. His injuries were caused because a shackle supporting a 
beam broke at its crown. The lower court found the shackle had broken as a 
result of a defect that occurred in its forging and held that the shipowner was 
not negligent. The Supreme Court nevertheless held the shipowner liable for the 
injuries sustained because it warranted the vessel seaworthy and this warranty 
applied to the stevedore as well as to the members of the crew. In his dissenting 
opinion Mr. Justice Stone said, referring to the majority’s opinion: 

“The Court has thus created a new right in maritime workers, not members 
of the crew of a vessel, which has not hitherto been recognized by the maritime 
law or by any statute. For this I can find no warrant in history or precedent, 
nor any support in policy or in practical needs.” 

After reviewing the legislation in the field, the Chief Justice went on, “There 
are no considerations of policy or practical need which should lead us, by judicial 
fiat, to do that which Congress, after a full study of the subject, has failed to do. 
Wherever the injury occurs on navigable waters, Congress has given to longshore- 
men and harbor workers substantial rights to compensation against their em- 
ployer for injuries inflicted without his fault. South Chicago Co. v. Bassett 
(309 U. 8S. 251, 1940 A. M. C. 327). It has left them free to pursue their remedy 
for injuries resulting from negligence of third parties, including in this case the 
vessel and the furnishers of the defective shackle. Where the injury occurs on 
land they are free to pursue the remedy afforded by local law. * * * There would 
seem to be no occasion for us to be more generous than Congress has been by 
presenting to them paid-up accident insurance policies at the expense of a vessel 
by which they have not been employed, and which has not failed in any duty of 
due care toward them.” 

In the Petterson case (347 U. S. 396), a stevedore, an employee of an inde- 
pendent stevedoring company, was injured because of a defect in the gear supplied 
by his employer and used by his employer on a vessel of the Alaska Steamship Co. 
The court of appeals held that the steamshipowner warranted to the employees 
of the stevedoring company the seaworthiness of the gear supplied by the steve- 
dering company. That case was affirmed by the Supreme Court without opinion. 
Mr. Justice Burton said in an opinion concurred in by Mr. Justice Frankfurter 
and Mr. Justice Jackson : 

“Finally, the extension of a shipowner’s absolute liability so as to include the 
unseaworthiness of equipment owned and brought on board by a stevedoring 
contractor makes such a marked change in the traditional responsibility of a 
shipowner as to call for legislative authorization rather than mere judicial rec- 
ognition. ‘The legislative process is peculiarly adapted to determine which of 
the many possible solutions to this problem would be most beneficial in the long 
run.’ * * * For the foregoing reasons, the judgment should be reversed and the 
extension of liability which it introduced should be left to legislative initiative.” 

These two decisions impose liability on a shipowner without fault for injuries 
which are covered by the Longshoremen and Harbor Workers Compensaiton Act. 
They extend the warranty of seaworthiness by judicial legislation. 

It is unfair to extend the liability of the shipowner to cover injuries sustained 
by employees of stevedores which are in no way dué to the fault of the shipowner. 
In the Petterson case, he was held liable for faulty gear brought abroad by the 
stevedores, and in the Sieracki case he was held liable for faulty equipment which 
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was due to the way the equipment was manufactured. These two bills will 
restore the liability of a shipowner to what it was prior to the decisions of the 
Supreme Court in the Sieracki and Petterson cases. 

It is our opinion that in fairness to all parties, these two bills should be passed 
and leave the liability of the shipowner to longshoremen based upon fault. 


H. R. 11234 


The admiralty committee opposes H. R. 11234, which would amend section 
5 of the Longshoremen’s and Harbor Workers’ Compensation Act to give con- 
tracting stevedores immunity from responsibility and liability to shipowners 
in respect of the stevedore’s normal obligations safely and properly to perform 
stevedoring services. A recent example of stevedore negligence in this connec- 
tion is Ryan Stevedoring Company v. Pan-Atiantic Steamship Corporation (350 
U. S. 124 (Jan. 9, 1956) ). In that case the stevedore negligently stowed cargo on 
the steamship Canton Victory at Georgetown, S. C., for carriage in the coast- 
wise trade to New York. The same stevedore who was engaged to load the 
cargo at Georgetown was engaged to discharge the cargo at New York. The 
stevedore had contracted to do the work properly. Because the stowage by the 
stevedore was negligently and improperly done, a longshoreman in its employ 
at New York was injured while discharging the cargo. He recovered damages 
in a third-party action against the shipowner, who was found liable on the basis 
of unseaworthiness of the ship due to unsafe stowage of the cargo, and on the 
basis of negligence of the ship’s officers for their failure to discover and correct 
the unsafe condition created by the stevedore. In ruling that the shipowner is 
entitled to recover indemnity from the stevedore in such circumstances, the 
Supreme Court said: 

“While the Compensation Act protects a stevedoring contractor from actions 
brought against it by its employee on account of the contractor’s tortious con- 
duct causing injury to the employee, the contractor has no logical ground for 
relief from the full consequences of its independent contractual obligation, volun- 
tarily assumed to the shipowner, to load the cargo properly. * * * 

“Whatever may have been the respective obligations of the stevedoring con- 
tractor and the shipowner to the injured longshoreman, for proper stowage 
of the cargo, it is clear that, as between themselves, the contractor, as war- 
rantor of its own services, cannot use the shipowner’s failure to discover and 
correct the contractor’s own breach of warranty as a defense.” 

Whether the shipowner seeks indemnity from its stevedoring contractor under 
a contractual warranty of proper performance, or because of the stevedore’s 
primary or active negligence in respect of cargo operations it was hired properly 
to perform, the stevedore’s responsibility is consistent with justice and public 
policy. A contrary rule would encourage laxity with respect to safe stowage 
and working conditions to the detriment of shipowners and longshore labor. 


H. R. 5357 


The admiralty committee urges favorable action on H. R. 5357. This would 
amend section 33 of the Longshoremen’s and Harbor Workers’ Compensation 
Act to conform in general with section 29 of the workmen’s compensation law 
of New York, which for many years has worked well. It provides a complete 
answer to the apprehensions expressed by Mr. Justice Black in the dissenting 
opinion in the case of Ryan Stevedoring Company v. Pan-Atiantic Steamship Cor- 
poration. That dissent speculates that a stevedoring contractor, faced with a 
contractual obligation to indemnify the shipowner for the amount of a personal 
injury judgment recovered by the stevedore’s longshoreman employee in a third- 
party action against the shipowner, might be deterred from prosecuting (as 
statutory assignee) third-party actions against shipowners in instances where 
the longshoreman has accepted a compensation award. Meeting this point, the 
bill would permit the injured longshoreman full and independent opportunity 
to prosecute his third-party claim whether he accepts compensation or not. 

The bill, moreover, would provide for compensation as the exclusive remedy 
of an employee injured by the negligence of another in-the same employ. This is 
in keeping with the New York statute. It is a salutary provision in that it 
avoids harassing suits against coemployees. 

Yours very truly, 
‘WriiraM G. SyMMERs, Chairman. 


(Thereupon, at 3:25 p. m., the subcommittee adjourned, to recon- 
vene Monday, June 4, 1956.) 





LONGSHOREMEN’S AND HARBOR WORKERS’ 
COMPENSATION ACT 
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MONDAY, JUNE 11, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON LONGSHOREMEN’S AND 
Harsor Workers’ Compensation Act 
or THE ComMITTEE ON EpucatTIon AND Lapor, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., room 
429, Old House Office Building, Hon. Cleveland M. Bailey, presiding, 
for consideration of H. R. 10119, H. R. 11113, H. R. 11119, H. R. 11234, 
and H. R. 5357. 

Present: Representatives Bailey, Smith of Kansas, Coon, Mrs. 
Green, and Mr. Roosevelt. 

Also not Fred G. Hussey, chief clerk; John O. Graham, mi- 
nority clerk; and Kennedy Ward, assistant general counsel. 

Mr. Bartxy. The committee will be in order. 

The committee has been convened this morning for the purpose of 
taking some additional testimony in the matter of third party responsi- 
bility in the administration of the Longshoremen’s and Harbor 
Workers’ Compensation Act. 

At the conclusion of the last meeting on this legislation the Chair 
made the suggestion that it might be well if the various parties in in- 
terest might in the meantime get together and offer some concrete pro- 
posal to the committee. It is the hope of the Chair that the testimony 
today—which we will make as brief as possible—that something look- 
ing toward getting together on the part of the different groups will be 
brought out in this testimony. 

The first witness will be Mr. Albert E. Rice, American Merchant 
Marine Institute. I believe Mr. Rice has testified once before but if 
he has any additional information we will be glad to have it. Identify 
yourself to the reporter and proceed. 


STATEMENT OF ALBERT E. RICE, COUNSEL, AMERICAN MERCHANT 
MARINE INSTITUTE 


Mr. Rice. Mr. Chairman, in accordance with your suggestion our 
association has made every effort to work out some sort of a compromise 
roposal which would meet certain objections which were raised at the 
ast hearing. 
- At that time you will recall we recommended the adoption of H. R. 
5357, with an additional clause which was a reduction of the clause we 
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had originally proposed for the Sieracki case series of decisions. At 
that time the objection made to our proposal of this additional clause 
went mostly to the fact that in some respects we were going too far. 
Originally we had negligence in and cut that out. 

However, most everyone that appeared here felt that those series 
of cases—the Petersen ease where the stevedore was liable or the 
Grillea case, which Mr. Vernon Jones described to you, where the 
longshoreman himself had created the unseaworthiness of the vessel— 
should be taken care of. 

What we have tried to do—I may say lawyers on both sides of the 
table have agreed it does meet that problem—is merely to eliminate 
liability of the ship where the unseaworthiness is created by the 
stevedore or the longshoreman. There is nothing else cut out. We 
are only trying to eliminate those very bad serious cases which Judge 
Hand feels creates a second workmen’s compensation act. 

Accordingly our proposal is to add the following as a subsection (f) 
to H. R. 5357. It would read as follows: 

The liability of any party other than the employer, to persons entitled to 
benefits under this act, for death or personal injuries occurring on the navigable 
waters of the United States shall be determined in accordance with the general 
maritime law: Provided, however, That no such person shall be entitled to re- 
cover damages for death or for personal injuries arising from any breach of the 
warranty of seaworthiness afforded members of the crew of any vessel if unsea- 
worthiness is caused by the employer or any employee of the employer. 

That will just take out the very limited situation and leave all the 
rest. 

In addition I understand that the Pacific American Steamship 
Association has certain proposals for slight modification of H. ih 
5357. We have no objection and actually second the motion for these 
very technical proposals which I think are agreeable to Mr. Zelenko. 

That is all, sir. 

Mr. Battery. Does that conclude your proposal ? 

Mr. Rice. Yes, sir. 

Mr. Bamey. Are there any questions? That is a proposed addi- 
tion to the Zelenko bill ; is that right ? 

Mr. Rice. Yes, sir. 

Mrs. Green. It would be section (f) and you would leave the rest 
of the Zelenko bill the way it is? 

Mr. Rice. Yes, except for these other changes which will be pre- 
sented to you which are purely technical. 

Mr. Batter. Mr. Smith? Mr. Coon? 

Thank you for your brief appearance. 

Mr. Rice. Thank you, sir. 

Mr. Batter. The next witness will be Mr. Ralph D. Pittman of 
the Texas Employers Insurance Association. Mr. Pittman has also 
previously testified. You may proceed. 


STATEMENT OF RALPH D. PITTMAN, OF THE TEXAS EMPLOYERS 
INSURANCE ASSOCIATION 


Mr. Prrrman. Iam Ralph D. Pittman. Iam appearing before this 
committee as counsel for the Texas Employers Insurance Association, 
Dallas, Tex., who has innumerable insurance people including in both 
brackets the steamship owners and the steamship contractors on the 
gulf coast. 
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Mr. Chairman, in compliance with your suggestion, we met with 
Mr. Mayer of the Pacific Steamship Owners Association, Mr. Kobre 
of the Longshoremen’s Union, Mr. Howard Starling, manager of the 
Washington office of the Association of Casualty and Surety Com- 

anies, together with their Mr. Clark and Mr. Wallace M. Smith, 

ranch office manager of the American Mutual Alliance, last Friday 
a week ago in Mr. Mayer’s office, for the sole purpose of trying to come 
in here with a clean bill. I thought we had so reached the conclu- 
sion—I believe I mentioned it to you the early part of the week that 
I thought we were coming in with practical unanimity of opinion. 

Certainly my company, as well as the Association of Casualty and 
Surety Companies, and American Mutual Alliance felt we could lend 
our support to the Zelenko bill in practically all of its phases and 
insofar as Congressman Roosevelt’s and Congressman Coon’s bill, we 
feel we can certainly endorse those measures, particularly with refer- 
ence to the seaworthiness clause: That clause, Mr. Chairman, on sea- 
worthiness that they wish to pass this committee will in effect take 
care, I would say, of in excess of 75 percent of the provisions of the 
Kilgore bill. That is why it is difficult for the carriers, the insurance 
people, to understand why some of the proponents of the Coon bill 
and the Roosevelt bill, and Zelenko bill, to us somewhat appears where 
they want their cake and they want to eat it, too, or preserve it, be- 
cause in the Roosevelt-Coon bill on seaworthiness it goes a long way 
to curing a defect of Supreme Court decisions. 

All the Kilgore bill does—— 

Mr. Batter. Who did you refer to when you said they wanted to 
eat their cake and keep it? 

Mr. Prrrman. I am referring to Mr. Mayer who was quite frank 
with me and he called me back after we met on Friday, we agreed they 
would go along and support our Kilgore bill because he saw if you do 
not get the Kilgore bill, the steamship owners will have to pay the tariff 
anyway. They will give them the coverage but due to the Supreme 
Court decision we will have to increase the charges which are passed 
to the steamship owner. If they are going to have coverage for cer- 
tain protection and the Supreme Court says you are liable for a third 
party, we just put the cost in there and pass it over to the steamship 
owner. 

Mr. Banzy. You mean in the event a third party like a shipowner 
was sued by an individual and that individual was participating in 
the Compensation Act, that in event he wins a suit against the third 
party, that that is included within the Compensation Act and rates are 
based on those cases, or is it outside of the Compensation Act? 

Mr. Prrrman. It is outside at the present time. The Supreme Court 
says there is a liability on the part of the contractor to the steam- 
ship owner. For instance, in the Ryan decision when they got judg- 
ments for the $75,000 against the steamship owner the steamship 
owner sues the stevedoring contractor which was never the intent of 
Congress when you passed the Compensation Act which I thought was 
the basic Soasthel tonelbnene of the Kilgore bill that it merely reiterates 
what Congress said when they passed it. 

Mr. Bamry. When you speak of putting the rates up do you mean 
that if some remedial legislation is not passed, it will result in in- 
creased rates? 
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Mr. Prrrman. Exactly, Mr. Chairman, because there is a liability 
now placed on that stevedore contractor that was never the intent 
of Congress that it should be there. So if itis going to stay there and 
we do not get the Kilgore bill, knowing the liability that is now im- 
posed, the rates will have to become comparable to liability and that 
can only go to one place and that is the steamship owner. That is why 
I say in effect it is Tike wanting their cake and eating it, too. They go 
along on the doctrine of seaworthiness and they want to cure what 
has happened in the Sieracki case and we agree with them. On that 
point I would like to place this in the record. This is with reference 
to H. R. 11113 and H. R, 11119. 

The purpose of this statement is to submit to the subcommittee addi- 
tional comments believed by the writer to be in order after conferences 
with other interests subsequent to last week’s hearings by the sub- 
comenitten on Longshoreman’s and Harbor Workers’ Compensation 
Act. . 

In previous testimony, the writer made no comment on the Roosevelt- 
Coon bills, or at least on those portions of them having to do with 
eliminating the remedy of seaworthiness, insofar as it pertains to 
longshoremen. I would like at this time to register the support of my 
clients for those portions of the Roosevelt-Coon bills eliminating the 
seaworthiness remedy, My clients are firms with many years’ expe- 
rience in the marine casualty field, handling a substantial amount 
of marine compensation insurance in Texas ports. As such, my people 
are, of course, fully familiar with the administration of various com- 
pensation acts. They, of course, subscribe to the basic fundamental 
of the compensation acts—that is, they are substitutes for common law 
liabilities. Thus, they object to decisions such as the Sieracki case, 
which result in extending a doctrine intended to apply only to sea- 
men, to employees subject to the Longshoremen’s and Harbor Work- 
ers’ Compensation Act. This extension of liability is particularly 
objectionable where the employer must bear both the liability for com- 
pensation and that of the third party for damages under the doctrine 
of the Ryan case. 

Mr. Bamey. In plain English you are telling the subcommittee when 
a longshoreman steps off the dock onto a vessel he becomes a seaman ¢ 

Mr. Prrrman. He is a seaman but I think the doctrine of seaworth- 
iness could be injected here because, if the longshoreman steps onto that 
ship, he is also carrying with him the compensation protection that 
he is entitled to and when he steps onto that ship in port, he is also 
under the Sieracki case getting all the common law rights. 

Mr. Bauer. Right there is the point. I have had it in my mind. 
Your employee, who under the present act gets only $35 a week maxi- 
mum, had those compensation payments been adjusted in past years 
as they should have been adjusked, do you think you would have had 
all this going to the court for damages? 

Mr. Firrman. Yes; I do. The trouble there is our compensation 
rates; we are living under many years in the past. They should be 
adjusted up to the modern day. e have no objection to that. We 
think Mrs. Green has a good bill. But you have to adjust them in the 
light of today’s living conditions. But we do not think that is, if I 
follow our reasoning—— 


Mr. Barter. Do you think these third party suits would continue 
even after adjustment was made in compensation ¢ 





See SS 













LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 115 


Mr. Prrrman. Yes; and I have no objection to third party suits. 
We have no objection to third party suits. What we are trying to do 
is place the liability where it Llanes Congress has said liability does 
not belong with the stevedoring contractor because when he gave up 
his common-law rights and defenses under the common law, he was 
protected on the amount he had to pay. He had exclusive liability to 
third parties until the Ryan decision came along and they said, “No, 
let the steamship owner”—just a round robin, comes right back to the 
fellow that is supposed to have exclusive liability who joins his em- 
ployee in making it possible for him to sue the steamship owner, he 
gets judgment, and the steamship owner comes back and sues the steve- 
doring contractor which was never the intent of Congress. That is 
why I said awhile ago if that law stands and the Congress does not 
adopt the Kilgore bill and bring us back into status quo, then the steam- 
ship owners who are adopting the Kilgore bill here, they said, Mr. 
Mayer, he said “Mr. Pittman, we cannot object to your bill. We are 
for your bill and we will put it in this clean bill.” 

The next thing I know Mr. Mayer calls me and says no, he cannot 
put that in his bill, that is why he asked me to introduce the clean bill 
because they want to adopt the Kilgore bill with the proviso if you get 
the seaworthiness remedy as introduced by Cogressman Roosevelt and 
Congressman Coon, then they are for the Kilgore bill. Our position is 
they should put no proviso in. It stands on its own feet or it is not 
worth the paper it is written on. 

Mr. Barey. Mrs. Green. 

Mrs. Green. You say Mr. Mayer is in favor of the Kilgore bill if 
the Roosevelt-Coon bill is adopted ? 

Mr Prrrman. That is right. 

Mrs. Green. I am under the impression last Friday he told me they 
were definitely roan to the Kilgore bill. 


Mr. Prrrman. If they do not get the Roosevelt-Coon bill on sea- 
worthiness. 


Mrs. Green. There was no “if” about it. 

Mr. Prrrman. With no proviso 

Mrs. Green. That is my impression. 

Mr. Prrrman. I am glad you brought that wp, Mrs. Green, because 
there are three people here who were with Mr. Mayer. Mr. Dewey, 
I think, is in the room. 

Mr. Dewey. That point will be clarified when I testify if you care 
to wait. 

Mrs. Green. Very well. 

Mr. Battey. You may proceed, Mr. Pittman. 

Mr. Prrrman. In the absence of questions on the Kilgore bill, that 
is why we are primarily here, but since we were trying to come out 
with a clean bill we can see the merits of the other legislation and we do 
not endorse any of them with any provisos, we are for them, we think 
it is good legislation. 

Mr. Bamery. Any questions? 

Thank you, Mr. Pittman. 

Mr. Pirrman. May I put my last paragraph of this statement in 
the record ? 

Mr. Batter. Yes. 

Mr. Prrrman. Our people support the passage of this act for an ad- 
ditional reason, in that they perform a very vital part of the inter- 
state and foreign commerce of the United States and that distortions 
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such as the result in the Sieracki case are detrimental to further. de- 
velopment of that commerce. 

Thank you very much. 

Mr. Bamry. Thank you, Mr. Pittman. 

The next witness is Mr. Howard Starling of the Association of 
Casualty and Surety Companies. 


STATEMENT OF HOWARD M. STARLING, MANAGER, WASHINGTON 
OFFICE OF THE ASSOCIATION OF CASUALTY AND SURETY 
COMPANIES 


Mr. Starting. Mr. Chairman and ladies and gentlemen of the com- 
mittee, I am Howard M. Starling, manager of the Washington office 
of the Association of Casualty and Surety Companies, a trade organi- 
zation composed of 138 of the leading stock casualty insurance com- 
panies in the United States, substantially all of them writing work- 
men’s compensation insurance in connection with the Federal Long- 
shoremen’s and Harbor Workers’ Act. 

Mr. Bamtzy. You may proceed, Mr. Starling. 

Mr. Starting. Mr. Chairman and ladies and gentlemen of the com- 
mittee, I simply wish to say that my association assisted Mr. Pittman 
in the preparation of a clean bill embracing all of the provisions of 
the Zelenko bill, the Roosevelt-Coon bill, the Kilgore bill and we, 
igi any reservations whatsoever, unequivocably support the clean 

ill. 

I may say very frankly to you that as casualty insurance com- 
panies we do not have too much interest in the Roosevelt-Coon bill but 
we believe that it is a good bill, we believe that it puts the situation 
back where it was before the Sieracki decision and therefore we favor 
the passage of the legislation. 

At our insistence, at our suggestion, may I say, we offered three 
minor amendments to the existing Zelenko bill, all of them taken 
verbatim out of the present New York State workmen’s compensation 
law. We think the Zelenko bill is a good bill and that it should 
pass and we are heartily in favor of the inclusion in the clean bill of 
the Kilgore provisions. That is all I have to say, Mr. Chairman. 

Mr. Battery. To what extent were the Kilgore provisions modified 
in the original Kilgore bill? 

Mr. Sraruine. In the clean bill, not at all except for a provision for 
an inclusion by Mr. Pittman of a few words affecting the contractual 
liability of the shipowner and the stevedore. 

Mr. Roosevetr. Would it be in order at this point to ask that the 
so-called clean bill we have before us be made a part of the record 
so we know what we are talking about ? 

Mr. Battey. Without objection we will include at this point in the 
hearing the proposed clean bill. 

(The information referred to follows :) 


RoosEvELT-CooN-ZELENKO-KiLeorE Brrois (H. R. 11119, H. R. 11113, H. R. 5357, 
H. R. 11234) 


PROPOSED CLEAN BILL 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act, so as to 
limit the liability of an employer who has paid compensation; to make certain adjust- 
ments concerning the rights of a longshoreman against nonemployer third parties in 
actions arising out of compensation cases; and to equalize the rights of injured long- 
shoremen and other industrial workers ashore 
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Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 5 of the Longshoremen’s and 
Harbor Workers’ Compensation Act is amended to read as follows: 

“Sec. 5. The liability of an employer prescribed in section 4 shall be exclusive 
and in place of all other liability of such employer to the employee, his legal 
representative, husband or wife, parents, dependents, next of kin, and anyone 
otherwise entitled to recover damages from such employer at law or in admiralty 
on account of such injury or death, or by reason of an employer’s breach of any 
duty or obligation, owed by such employer to another against whom such em- 
ployee has a cause of action subject to the provisions of section 33 of this Act: 
Provided, That nothing herein shall invalidate any written contract by an em- 
ployer which expressly indemnifies another against liability for damages because 
of injury or death sustained by an employee of said employer. If an employer 
fails to secure payment of compensation as required by this Act, an injured 
employee, or his legal representative in case death results from the injury, may 
elect to claim compensation under this Act, or to maintain an action at law or 
in admiralty for damages on account of such injury or death. In such action the 
defendant may not plead as a defense that the injury was caused by the negli- 
gence of a fellow servant, nor that the employee assumed the risk of his employ- 
ment, nor that the injury was due to the contributory negligence of the employee.” 

Sec. 2. Sec. 33 of said Act is amended to read as follows: 


“COMPENSATION FOR INJURIES WHERE THIRD PERSON IS LIABLE 


“Sec. 33. (a) If an employee entitled to compensation under this Act be 
injured or killed by the negligence or wrong of a third person not in the same 
employ, such employee or, in case of death, his legal representative, need not 
elect whether to take compensation and medical benefits under this Act or to 
pursne his remedy against such third person but may take such compensation 
and medical benefits and at any time either prior thereto or within six months 
after the awarding of compensation or within nine months after the enactment 
of a law or laws creating, establishing, or affording a new or additional remedy 
or remedies, and in any event before the expiration of one-year from the date 
such action accrues, his remedy against such third person subject to the provi- 
sions of this Act. If such employee or, in case of death, his legal representative, 
er any dependent takes or intends to take compensation, and medical benefits in 
the case of any employee, under this Act and desire to bring action against such 
third person, such action must be commenced not later than six months after 
the awarding of compensation.or not later than nine months after the enactment 
of such law or laws creating, establishing, or affording a new or additional 
remedy or remedies, and in any event before the expiration of one year from the 
date such action accrues. In such case, the carrier liable for the payment of 
such compensation shall have a lien on the proceeds of any recovery from such 
third. person whether by judgment, settlement, or otherwise, after the deduc- 
tion of the reasonable and necessary expenditures, including attorney’s’ fees, 
incurred in effecting such recovery, to the extent of the total amount of com- 
pensation awarded under, or provided, or estimated, by this Act for such case and 
the expenses for medical treatment paid or to be paid by it, and to such extent 
such recovery shall be deemed for the benefit of such carrier. Notice of the 
commencement of such action shall be given thirty days thereafter to the Secre- 
tary of Labor, the employer, and the carrier upon a form prescribed by the 
Secretary, 

“(b). If such employee or, in case of death, his legal representative, or any 
dependent has taken compensation under this Act but has failed to commence 
action against such third person within the time limited therefor by subsection 
(a), such failure shall operate as an assignment of the cause of action against 
such third person to the carrier liable for the payment of such compensation. 
Except as hereinafter provided, the failure of such employee or legal representa- 
tive, or any dependent to commence an action pursuant to the provisions of 
subsection (a) of this section, shall not operate as an assignment of the cause 
of action as provided herein, unless the carrier shall have notified the claimant 
in writing by personal service or by registered mail at least thirty days prior 
to the expiration of the time limited for the commencement of an action by 
subsection (a), that such failure to commence such action shall operate as an 
assignment of whatever cause of action may exist to such a carrier. If the 
carrier shall fail to give such notice, the time limited for the commencement of 
an action by subsection (a) shall be extended until thirty days after the carrier 
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shall have notified the claimant in writing that failure to commence an action 
within thirty days after the mailing of such notice shall operate as an assign- 
ment of the cause of action to such carrier, and in the event the claimant fails 
to commence such action within thirty days after the mailing of such notice, 
such failure shall operate as an assignment of such cause of action to such 
carrier. If such carrier as such an assignee, recovers from such third person, 
either by judgment, settlement, or otherwise, a sum in excess of the total amount 
of compensation awarded for the injury to such employee and the expenses for 
medical treatment paid by it, together with the reasonable and necessary expendi- 
tures incurred in effecting such recovery, it shall forthwith pay to such em- 
ployee or his legal representative two-thirds of such excess, and to the extent 
of two-thirds of any such excess such recovery shall be deemed for the benefit 
of such employee or his dependents. When the compensation awarded requires 
periodical payments the number of which cannot be determined at the time of 
such award, the Secretary shall, when the injury or death was caused by the 
negligence or wrong of another not in the same employ, estimate the probable 
total amount thereof upon the basis of the survivorship annuitants table of 
mortality, the American remarriage table, and such facts as he may deem perti- 
nent, and such estimate shall be deemed the amount of the compensation awarded 
in such case, for the purpose of computing the amount of such excess recovery, 
subject to the modification thereof as hereinafter provided. Payment into the 
special fund as provided in section 44, shall operate to give the carrier making 
such payment a cause of action against such third person for the amount of 
such payment together with reasonable funeral expenses and the expenses of 
medical treatment which shall be in addition to any cause of action by the legal 
representative of the deceased. 

“(¢) In the event of a modification of an award increasing the compensation 
previously awarded or in the event that the total amount of periodical payments 
made pursuant to an award under which the number of such payments could 
not be determined at the time of the award, shall exceed the total thereof as 
estimated by the Secretary, the principal of any of such excess recovery there- 
tofore paid to such employee or legal representative shall be credited against 
such increase or such excess. In the event of a modification of an award end- 
ing or diminishing the compensation previously awarded or in the event that the 
total amount of periodical payments made pursuant to an award under which 
the number of such payments could not be determined at the time of the award, 
shall be less than the total thereof as estimated by the Secretary, such carrier 
shall forthwith pay to the person entitled to compensation any additional amount 
of such excess recovery to which such person may be entitled by reason of such 
modification or such deficiency, determined as hereinbefore provided. 

“(d) If such employee proceeds against such third person the carrier shall 
contribute only the deficiency, if any, between the amount of the recovery against 
such third person actually collected, and the compensation provided or estimated 
by this Act for such case. The carrier, however, shall not be liable for such 
deficiency if the cause of action of the employee or his dependents shall have 
been compromised, without the written consent of such carrier, at an amount 
less than the compensation provided by this Act. 

“(e) The right to compensation or benefits under this Act, shall be the exclu- 
sive remedy to an employee when he is injured or killed by the negligence or 
wrong of another in the same employ. 

“(f) The liability of any party, other than the employer, to persons entitled 
to benefits under this Act, for death or personal injuries occurring on the navi- 
gable waters of the United States, shall be determined in accordance with the 
general maritime law: Provided, however, That no such person shall be entitled 
to recover damages for death or for personal injuries arising from any breach 
of the warranty of sea-worthiness afforded members of the crew of any vessel ; 
nor shall such persons be entitled to recover damages in actions at law for death 
or personal injuries arising in whole or in part from the negligence of the de- 
ceased or injured person.” 


Mr. Battery. Have you concluded? 

Mr. Srariine. Yes, sir. 

Mr. Batter. Does anyone have questions? 

Mr. Coon. I would like to ask, Have you talked this clean bill over 
with Congressman Zelenko and does he favor it? 


Mr. Starring. I have not, sir, and whether Mr. Pittman did or not 
I do not know. 
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Mr. Coon. Will Mr, Pittman answer. 

Mr. Prrrman. May I say this: We took the Zelenko bill as it was 
handed to us with Mr. Mayer’s agreement and it had been in contact 
with Mr. Zelenko. We made no changes. We found support for it 
as given tous. The clean bill, Zelenko bill, with these mmor amend- 
ments Mr. Starling mentioned, which I understand are technical 
amendments, is as submitted here by Mr. Zelenko. 

Mr. Bautxy. Off the record. 

(Discussion off the record.) 

Mr. Battery. You are excused Mr. Starling. 

Mr. Srartine. Thank you, Mr. Chairman. 

Mr. Batter. Now we will recall Mr. Rice to the stand. 


FURTHER STATEMENT OF ALBERT E. RICE 


Mrs. Green. Could I ask a question before he starts / 

Mr. Batter. Yes. 

Mrs, Green. Is the clean bill the same as 5357 with section (f) 
added ? 

Mr. Rice. Yes. I understand so, plus the Kilgore bill and the 
beginning of it. 

r. Roosrvert. And plus some parts of Mr. Coon’s bill and my bill ? 

Mr. Rice. Yes, sir. 

Mr. Roosrvett. It is a conglomeration of the Kilgore bill, the Coon 
bill, and the Zelenko bill, plus paragraph (f), is that correct ? 

Mr. Rice. Yes, sir. 

Mrs. Green. What you supported a while ago was 5357 with section 
(f) added only ? 

Mr. Rice. But not the (f) that is proposed here. This goes much 
further than we are asking you to go. This section (f) is the clause 
which was submitted in the Roosevelt bill which we eliminated one 
paragraph. 

Mr. Roosrvett. Do you have a copy of your (f) ? 

Mr. Rice. That was distributed to you. 

Mrs. Green. That is what I was referring to. 

Mr. Rice. That is not the same as you have here in the clean bill. 

If I may, my understanding is that part of this clean bill, which 
includes the Zelenko bill, has these technical modifications. To that 
extent, I have no objection. 

As to section (f), “f” as written here was subject to considerable 
criticism at the hearing before. Our people felt that some of that 
was justified. We feel that we should only take care of the limited 
part of the case where the stevedore or the longshoreman is himself 
the cause of unseawerthiness. - We are not trying to eliminate negli- 
gence, which Mr. Larson objected to when he testified. That is still 
complete in there. 

Actually under our bill in the case of an accident the longshoreman 
would still have a right of action against the shipowner for negligence. 
That is still part of the whole program. The only thing he cannot 
sue is for negligence and unseaworthiness if he caused it himself. 
That is what we think is a fair addition to the Zelenko bill, meeting 
the criticisms and, as I say, pretty generally it is a — that is 
perfectly acceptable to the lawyers in the business as a fair proposition. 

Mr. Batry. The Chair would like to inquire at this point if the 





120 LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION ACT 


section dealing with the so-called Kilgore bill goes beyond the situation 
you have just described ? 

Mr. Rice. If I may go back just a little, under the Ryan decision 
the Supreme Court held that where the accident was caused by the 
negligence of the stevedore alone, the shipowner who sued as a third 
party would have a right to recover against the stevedore who would 
cause the accident. The Kilgore bill cuts out that right of action over. 
As we testified and as Mr. Estabrook testified on behalf of the Mari- 
time Bar Association, the shipowners and the great group of insurance 
companies which have the P. and I. coverage for shipowners as opposed 
to the gentlemen here who testified on behalf of compensation under- 
writers, desire to have that Ryan decision, As we pointed out the 
shipowners are going to bear the cost whether there is a right over or 
not because the compensation rates will be adjusted. 

However, our major point was to put the financial responsibility 
initially with the party who caused the injury. We felt as a safety 
factor there was a lot better chance of a better record if the initial 
financial responsibility was where there could be protection. The 
shipowner cannot control this thing. It is the stevedore who has 
to do it. We feel that a careful stevedore will not have to raise his 
compensation rates because he will take care of that situation and 
that the best adjusted stevedore will get the business, and that was 
the decision which we do not think is changed by the addition of any- 
thing cutting out the Sieracki decision, and so forth. We still main- 
tain that there are situations where that rule of primary financial 
responsibility carried over regardless of what else you do. We are 
unalterably opposed to the Kilgore part of this clean bill. 

Mr. Roosrvetr. Can you tell me where that is in the clean bill? 

Mr. Rice. The Kilgore bill starts on the first page, section 5. The 
Zelenko bill starts on page 2, the amendment of section 33, and goes 
right through to this section (f) which we have made another pro- 
posal for that section which I think is far more universally acceptable 
than this “f” here. 

Mr. Battery. Any questions? If not, thank you, Mr. Rice. 

At this point since the Congressman is here, we will ask Congress- 
man Zelenko to take the stand. Identify yourself for the record. 


STATEMENT OF HON. HERBERT ZELENKO, A REPRESENTATIVE 
TO CONGRESS FROM THE STATE OF NEW YORK 


Mr. Zetenxo. Herbert Zelenko, Representative of the 21st District 
of New York. 

I was told this morning that there were some questions that were 
supposed to be directed regarding some sections of this clean bill that 
somebody might want cleared up. 

Mr. Battery. Yes, there are a number of them. 

Are you satisfied with the provisions of the so-called Zelenko bill 
in the clean bill that has been proposed or have you had an opportunity 
to read the proposed clean bill ? 

Mr. Zetenxo. I have not had an opportunity to read it. I just ob- 
tained a copy of it. So I do not know how much service I can be 
to the committee at this time. I really have not had a chance to read 
it. I just got it. 

Mr. Banmey. Off the record. 
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(Discussion off the record.) 

Mr. Zetenko. Ladies and gentlemen of the committee, I have had 
an opportunity to look over the clean bill. I would like to comment 
as follows. I just had a few minutes to look at it. Apparently it is 
a complete combination of H. R. 11119, 11113, 5357, and 11234. 

Now, section 5, as appears on page 1 [p. 117 of this hearing] of the 
clean bill apparently encompasses the provision of the Kilgore bill, 
H. R. 11234. That bill will remove practically all defenses of a pros- 
pective defendant, such as a steamship owner when it says on page 2, 
line 13, [p. 117 of this hearing] that— 
the defendant may not plead as a defense that the injury was caused by the 


negligence of a fellow servant, nor that the employee assumed the risk of his 
employment, nor that the injury was due to the contributory negligence of the 


employee. 

What that means in layman’s language is this: That practically all 
defenses of negligence of any kind are removed. In other words, if 
we were to go into a court on a third party case with this provision in 
the law, it would amount to giving damages on a compensation basis, 
compensation, of course, is giving recompense for injury without re- 
gard to fault. This provision does the same thing. As a matter of 
fact, what it does is remove all limitation on the basis of compensation. 
Compensation you get from your employer. This will, in effect, give 
compensation against a third party because it does not have anything 
to do with fault. All fault apparently is removed. This is a very 
good bill for longshoremen who are injured but I do not think that it 
is a good bill for someone who has to defend, that is a third party, on 
the basis of negligence. Compensation as we know it is against the 
employer. This in effect would provide compensation against a third 
party. From the way I read it there are no defenses here which would 
be accorded to a prospective defendant. 

Now why I have gone into that so thoroughly is that if we turn to 
the last page, page 8 of the clean bill, which apparently encompasses 
H. R. 1119 at 1113, we have exactly the opposite. So the bill could 
not be logically consistent because, if you read the very last line of that 
bill, it says that there shall be no basis for recovery in a lawsuit if the 
injured person was negligent in any respect, for it says they cannot re- 
cover nor shall the persons be entitled to recover in damages at law 
for death or injuries arising in whole or in part from the negligence of 
the deceased or injured person. What this means practically in a 
courtroom would be this: That if the longshoremen were negligent in 
the slightest degree, there can be no recovery. The first section says 
any negligence does not bar his action and the last page says any neg- 
ligence does bar his action. We could not very well logically have 
both those sections in a bill. They could not both be part of the same 
law because on the first page there would be no defense and on the last 
page there could be practically no cause of action. 

Both of these sections apparently would put something new into 
the law as interpreted by the courts and in view of all prior decisions 
for what we have now is something called comparative negligence. 
That is, if the injured party was negligent to a degree, that degree of 
negligence, let us say it is figured at 20 percent of the negligence, is 
deducted from his recovery if they find the steamship owner was negli- 
gent. I will give a sample case. 

Suppose they find a longshoreman is on a vessel and let us say there 
is a dangerous condition and that dangerous condition is due, let us say, 
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to the carelessness of the shipowner and let us say the longshoreman 
saw the dangerous condition, he knew the dangerous condition and he 
did nothing or he did not take all the care that he should have to pro- 
tect himself. Let us say he went about his job and those facts are 
brought out in the trial of the action and it is determined the ship- 
owner was negligent, he had this dangerous condition, but it is also 
found the injured party was, let us say, 25 percent negligent. He was 
careless himself. hat you would have up to now would be if they 
found the damages should have been $100, $25 would be deducted and 
he would get $75. That is what comparative negligence means and 
that has been traditional in this t of. case. 

The first part of this bill would 3 remove any idea of negligence on 
the part of the injured worker. There would not be any trial on the 
question of negligence. The second bill would say, well, if he was 25 
percent negligent or even 1 percent negligent, that is the last page, he 
could not recover at all. 

1 frankly think, as a practicing lawyer with some experience on this 
subject—lI have lectured all over the United States on negligence, I do 
not have any of these cases myself but I am somewhat familiar with the 
operation of these cases in the courtroom—lI think both these sections 
would make bad law and make for confusion in the courts. I do not 
think either of them is fair because we, in the first instance, would be 
imposing a compensation statute on third parties and in the second in- 
stance, the last page, we would be removing practically any hope of 
recovery on the part of the injured longshoreman to recover against a 
third party. 

As a matter of fact, the trend of the law in ordinary cases, removed 
from ships, let us say in automobile cases, has been toward compara- 
tive negligence. Negligence that you have now in most States involves 
the principle that we have on the last page here—that is—any contrib- 
utory negligence on the part of the injured person bars an action. 

The present-day thinking of all lawyers and judges is toward com- 
parative negligence which either the first section, section 5, or section 
(f) on the last page would turn back and throw out. So I think, talk- 
ing as a lawyer, not so much for my section of the bill 5357, I do not 
think it would be practical, I do not think it would help the situa- 
tion legally, I think it would result in confusion, I think it would result 
as far as section (f) on the Jast page is concerned, in a step backward 
and as far as section 5 is concerned I do not think any of us want to 
make a compensation statute effective against third parties because 
that is not the original inherent meaning of compensation. This leaves 
the part of this clean bill which apparently is 5357, my bill. 

I do not wish to appear immodest here or appear to talk as a lawyer 
in favor of what I want to uphold or my contention, but I would not 
like to see either the first section, section 5 as proposed, or subdivision 
(f) on page 8, put into that bill because both of them are inconsistent 
and I think would obviate and practically eliminate the benefits of 
5357 and would result in great confusion in the courts and I think 
everybody concerned would be back here once the first case hit the 
courts. 

Mr. Roosrveir. Have you read the erepears section (f) which is not 
in the clean bill, but which was submitted by Mr. Rice? 

Mr. Ze.enko. I only read what is in front of me and I did not see 
any other section. 
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Mr. Roosrvetr. Look at that and then tell us. 

Mr. Zetenxo. If you will bear with me a minute, this is very short. 
I am somewhat familiar with this proposal because I have discussed 
this with some lawyers for some of the steamship companies. 

Under the present Pope and Talbott decision under which the long- 
shoreman has practically the same rights as a crew member as to sea- 
worthiness, what this section attempts to do in effect is to give the long- 
shoreman the rights that he has obtained by reason of the decisions of 
the Supreme Court in the Sieracki case and in the Pope and Talbott 
case with this one new restriction and that is that if there in any breach 
of warranty in regard to seaworthiness and that breach has been caused 
by the stevedore or a fellow employee of the injured person, in that 
event he could not proceed on the basis of seaworthiness. It just re- 
stricts the longshoreman and cuts down that one cause of action which 
the Pope case has given him. 

I have tried to figure out what the effect of this would be in the 
courtroom. I think this weuld cause certain problems to arise. When 
you come down to a question of negligence, it is comparatively easy to 
place the negligence as such for carelessness, whose duty was it that 
the condition arose—that is, whose fault was it, or whose failure to 
act was it. You can pinpoint some one person. But when you come 
down to a question of seaworthiness, then I think it becomes rather 
difficult to take apart the question of whether the seaworthiness or 
the unseaworthiness is due to the stevedore or to the shipowner and 
I think it would greatly complicate a lawsuit, it would make it very 
confusing, it would be a battle in the courtroom between the stevedore 
and the shipowner with the injured party being on the sidelines while 


the two prospective defendants would fight this question out because 
the way it stands now, if there is a question of unseaworthiness, the 


injured person recovers in his lawsuit. 

But with this section in the law he is restricted. If it is determined 
in the lawsuit that the unseaworthiness is due to his employer, he 
loses his right of action. 

Let us say that is the only theory he went into court on. 

I am assuming that this situation that was just given to me—— 

Mr. Roosrvetr. He does not los it under this section against his 
employer. He loses it only against the steamship company. 

Mr. ZrtenKko. No; he loses his lawsuit. Possibly he proceeds in 
the lawsuit on the basis of unseaworthiness as a general theory and 
then comes into court, and the facts are developed in such a way to 
show that it was unseaworthy, and now he may recover. 

However, if this proposed section F were inserted into the law, then 
it would become one of the questions in the lawsuit as to whether 
the unseaworthiness was due to his employer or to the steamship 
owner. Then, you would have a hassle between those two parties in 
the courtroom, and the longeshoreman has to wait until that is de- 
cided. 

Speaking as a practicing lawyer, I would say, and I have seen many 
situations analogous to this one, in which the injured party suffered 
as a result of the battle between two of the other parties in the case 
as to whose fault it is, and he might in a situation like this not be 
given what he is entitled to because there would be such confusion 
resulting. 
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Suppose he proves unseaworthiness? Then the shipowner is en- 
titled to show and will attempt to show it was due to the longshore- 
man’s employer. 

Mr. Battery. In other words, that it was due to the stevedore ? 

Mr. ZecenkKo. Yes, sir; suppose then that there was some ruling of 
the court by the losing party in that fight, and suppose it is decided 
that the stevedore was not negligent and that the unseaworthiness was 
not due to the stevedore, but that it was due to the shipowner, or the 
party that lost that battle, and that would have to go up on appeal 
and be tied up in the courts if there was a substantial amount involved, 
or, let us say, even if there was not a substantial amount involved. 

Let us say it was decided the other way around, and that the un- 
seaworthiness was due to the shipowner alone. He would appeal, 
and that is what I mean by a tangle and a confusion all this time, and 
the injured person has to sit and wait. 

Then, it goes through the courts and he might have to go back 
through the case again. 

The question of unseaworthiness is one of these intangibles. The 
scope of it has been enlarged by the Supreme Court. It has been 
enlarged by these decisions, and that is one of the reasons we are here. 

However, to sum up what I am trying to say, I think it would result 
in great confusion in the courtroom to the detriment of the injured 

rson and, on such an intangible, I think it would be difficult to 
egislate. I think that the longshoreman should recover under proper 
circumstances, one of which would be negligence, and one of which 
would be unseaworthiness, and I think the question as to who is respon- 
sible as to the unseaworthiness should not be part of the legislation 
here. In any event, the longshoreman should be permitted to recover, 
but the question of unseaworthiness or responsibility financially should 
be something for the parties themselves to decide in the contract that 
they draw. We are now talking of the contract that the Supreme 
Court spoke about, the original contract between a stevedore and the 
steamship company. I think they can take care of that well enough 
in their own contract. 

Sometimes you see these cases, particularly those relating to situa- 
tions where the Ryan case is in effect—that is where the stevedore who 
employs the injured person is the one who loaded the ship too often. 
That happens once in a while where the employer did not load the 
ship, and you did not have the Ryan problem of who pays what to 
whom. That is in the case where the injured person is involved. 
That is another case between the steamship owner and the stevedores. 
It would be a separate case. However, where you have the Ryan situ- 
ation with the stevedore loading and unloading, you might at times, 
but not all the time, be talking from the steamship owner’s point of 
view, and you sometimes get a situation where the same insurance 
company insured both the steamship company and the stevedores. So, 
it would be just a question of oe hmm because it would come out 
of the same pot. 

I do not think it is important enough to put into legislation where 
it might result in confusion in the courtroom, and might serve to the 
detriment of the injured party by withholding this payment, and by 
causing confusion which would result in a lower payment or some- 
times in no payment, sir. 
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Mr. Chairman, I have just a few more sentences, and I shall be 
through. 

Take a negligence case out of this ship proposition, and let us say 
put it on land where you have a person riding as a passenger in a car, 
and his car collides with another car. The person who is a passen- 
ger in the first car would collect from either or both. If either one 
were slightly negligent, he would recover, and both defendants might 
be held responsible. Then, if we adopt this proposed amendment— 
this new section (f)—we do not give this longshoreman that kind of a 
right because here, unlike the case of the taxi situation, if one of the 
parties is proved to be free of responsibility of unseaworthiness and 
that party turns out to be his employer, he is out of court. That is 
true if his lawyer only went in on the theory of unseaworthiness. If 
his lawyer went in on two theories, one of negligence and one of wnsea- 
worthiness, he might be out of court on unseaworthiness, but still re- 
cover on the question of negligence. That may sound confusing to a 
layman, and I know it is, but what it means in ordinary language is 
that he has more than one arrow for his bow. He may have two 
theories to go into court on, one of negligence and one of unseaworthi- 
ness. If he loses on unseaworthiness, and let us agree that this new 
section is in the law, he might still recover on the theory of negligence, 
This does not preclude it; that is, if he has a lawyer who is careful. 
However, suppose a lawyer has omitted the negligence theory and has 
gone in only with one arrow of unseaworthiness, then he would be out 
of court entirely if the unseaworthiness were shackled on his own 
employer. 

o come back to this unseaworthiness proposition, it is such an in- 
tangible that I can very well see where this injured party might be out 
of court altogether if that question were resolved against him. 

I do not think we should split hairs that way. If he has been in- 
jured by a third party, then he should have his right of action. Un- 
fortunately, his own employer might be shackled with the responsi- 
bility and that is the Ryan decision. Unfortunately, also, I think we 
are all quite well agreed that the only recourse between the employer— 
that is, the stevedore and the steamship company—would be by some 
form of contract, but I do not think we can legislate on it because it 
might cross the constitutional line of voiding contracts. 

Mr. Smrrn. Mr. Zelenko, down along the line some place we got 
away from a fundamental principle which we had when we started out 
to write compensation laws, and one of those fundamentals was simply 
this: That the injured worker within 30 days, or within a certain 
number of specified days, must make his election as to who he is going 
to sue—whether or not to collect compensation or sue the third party. 

How do we get away from that fundamental principle which was 
borne in mind at the time of the initiation of the compensation legis- 
lation ? 

Mr. ZetenxKo. May I say this, General Smith: That is not a funda- 
mental principle, and I say that with due respect to you, sir. 

Mr. Smrru. Well, I mean the compensation laws as originally 
written had that priviso in them. 

Mr. Zetenxo. I think it is a bad provision, and I think that Sec- 
retary Larson who testified thinks it was a bad one for this reason : 
The fundamental principle of compensation is to provide some where- 
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withal for a person that is injured which he did not have under com- 
mon law. So, we legislated humanely. 
_ As one of the mechancial aspects of putting that into effect, that 
is one of the comparative minor sections or procedural sections, and 
it came about after the enactment of the compensation law that they 
sometimes found out that an injured worker would have two rights; 
one under compensation because he was injured on his job, but they 
then found out that the cause of his injury was due to someone other 
than his employer. Well, it was decided that he should not lose this 
other right which would be a more valuable one to him monetarily ; 
that is, against the third party. So, they permitted him that right to 
sue the third party, but they then said, “Look, we want to know where 
he stands. Does he elect compensation, or does he elect to sue the third 
party?” That is how the election feature came in. It said, “Make 
up your mind as to what you want to do.” 
hat created other problems. For instance, a person was injured, 

and he was unconscious for 3 months. He could not make an election 
within the period of 30 days. Further, sometimes a person was in- 
jured and the injury seemed to be slight. Sup he had a slight 
low on the head. He decided, “Well, I will not bother with the third 

arty; I will just go after the compensation.” In 2 months he col- 
apses and they perform an autopsy and they find out he has a brain 
injury and a tumor resulting from the original injury. Well, he 
had not made any election. at looked slight at first was serious, 
or he was in the serious position of being unconscious. So, election 
worked havoc and tragedy in many cases. There are a great many 
of these cases in which the injured worker not knowing his rights, 
could not make up his mind. There were many situations where 
someone is somewhat illiterate or unfamiliar with the provisions of 
the law, and decides to take compensation, and it is then found that 
he has good cause of action against a third party where he may re- 
ceive many times the amount of money that he would under compen- 
sation, but it is found that it is too late, and he cannot do anything. 

It has been found to be unjust, and the general trend has been away 
in many of the States from election and to permit the man to go ahead 
without making an election within 30 days. 

Now, the question then comes up “Does that hurt the employer?” 
The answer is “No,” because the man is not permitted to collect twice. 

As a result of the election proposition other problems arose. Sup- 
pose he sued a third party where he thought he could get a great deal 
of money and then it came out that he could get less there than he 
could get under compensation. It would be unfair not to give him 
what he would get under compensation. So many of these State laws 
provide that if he collected less money than he would get under com- 
pensation, he would be entitled to receive the difference. In other 
words, it was done with the idea of acting humanely toward the 
worker. 

This question of election, as Secretary Larson said, and as I indi- 
cated, is academic under the provisions of 5357. It does not cost the 
employer or the insurance company any more money, but it is a much 
more just provision as far as the injured worker is concerned. 

Election itself is not a fundamental, and I think you will find, 
General, that employer and insurance company representatives will 
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perhaps more clearly explain to you and agree with me that what I 
say is so on this question of election. 

rs. Green. Mr. Zelenko, you spoke about the delay in the courts, 
and the action that would be held. Is it true under your bill that the 
person would be able to collect under the Longshoremen’s Act even 
though he were not going to sue a third party on unseaworthiness? 

Mr. ZecenKxo. When you say “sue a th ind party under unseaworthi- 
ness,” at the present time he can sue the third party and he does, and 
he would under the new proposed section be able to sue under unsea- 
worthiness. The only thing which the new section does affect is that 
it does not say you cannot sue under unseaworthiness, but it does say 
that when you come into court and it is then determined in court that 
the unseaworthiness was due to your employer or to a fellow employee, 
then you cannot collect. 

You have the right to go in, but you may not collect if it is proven 
in court that the unseaworthiness was due to your own employer or 
to a fellow employee of yours. 

Mrs. Green. Do you think that is an unjust provision? Do you 
think the shipowner should be entirely liable even though it is because 
of the negligence of the stevedore or another employee? 

Mr. ZetenKo. I think it is unfair in the sense that practically 
speaking it will either cut down what he should adequately get; that is, 
what the injured worker should adequately get, or in any event prac- 
tically preclude him from collecting any money for a long time, or if 
this is enacted into law, practically preclude him from collecting at all. 

What we are doing here in effect is putting one of the terms of the 
so-called contract between the stevedore and the steamship company 
into the section of the law. I think they can protect each other by 
the contract that they make, but I do not think it should be part of 
this particular statute. You are preventing him from coming in. 
The injured worker could come in under unseaworthiness and then 
you have the lawsuit and in the lawsuit in a legal fight between the 
stevedore and the steamshipowner, the question of unseaworthiness 
comes up, and the longshoreman takes part in it, too. 

He tries to prove that the unseaworthiness is due to both parties 
right now. This section goes into law, he will then have to prove that 
it is due only to the shipowner. Now, sup it is due to the ship- 
owner, and to the stevedore—to both—under this section the long- 
shoreman loses out. Why? Because this section says that if the 
stevedore is responsible for the unseaworthiness, the injured worker 
cannot collect. Now, suppose you have the situation where they find 
that the shipowner and the stevedores are both responsible for the 
unseaworthiness? That removes the right of recovery from the in- 
jured worker. It leaves the shipowner out entirely although some 
of the unseaworthiness may be due to his doing. Ms see, it raises 
these problems, Mrs. Green, and I cannot think fast enough about all 
of them. There may be a dozen of them. 

Mrs. Green. You are saying that this section (f), if added to your 
bill, and if the shipowner were negligent—— 

Mr. ZeLenko. No, ma’am. If the ship was proved to be unsea- 
worthy. Negligence is a different concept. 

Mrs. Green. Let us take negligence. If there were negligence on 
the part of the shipowner, the longshoreman could sue him in any 
case at any time? 
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Mr. ZevenKo. Yes; he would be able to collect. 
Mrs. Green. If the responsibility were divided and if it were the 
stevedore’s fault as well as the shipowner’s fault, what would be the 
case ? 

Mr. Zetenko. If it were the shipowner’s fault under negligence, 
the injured party could collect, but if it were unseaworthiness on the 
part of the shipowner, under this proposed section the injured party 
could collect. But, if there were unseaworthiness on the part of the 
shipowner and the stevedore under this section, then the injured per- 
son could not collect on that theory because if there were any negli- 
gence at ali on the part of the stevedore here—that is, of the em- 
ployer—that wipes this right out even though the shipowner might 
also be responsible. 

Mr. Rooseverr. Would you please explain this to me, because I am 
not a lawyer: Why should there be any right of recovery under un- 
seaworthiness? Why is it not the proper thing for a longshoreman 
to recover only under negligence because, as I understand it, sea- 
worthiness was devised as a means of recovery for the seaman and 
certainly under no stretch of the imagination can the longshoreman 
be said to be a seagoing member of the crew in that sense, and he has 
the right of recovery under negligence. 

Why, then, must this other avenue of recovery be given to him? 

Mr. ZeLEnKO. May I say this, Mr. Roosevelt? The Supreme Court 
in these decisions which have come down in the last few years such 
as the Sieracki, Pope, and Talbot thought along these lines: that 
many of the several duties which the longshoreman performed on 
board the vessel were the type of duties that years back had been 
performed by seamen. So, using that type of contract, they felt there 
that he should be given the same type of rights as the seaman had. 
In other words, there has been a gradual encroachment on the sea- 
man’s duty or his job or the scope of his job by longshoremen. Some 
of the work that traditionally had been done by seamen was now being 
done by longshoremen and is being done by longshoremen. So, they 
wanted to give him the same rights as a seaman would get under those 
circumstances. That is how the question of seaworthiness entered into 
these particular cases. 

Mr. Roosrverr. He would have the right, however, of recovery be- 
cause of negligence at all times; would he not ? 

Mr. Zetenko. Yes; asa third party; that is right. 

Mr. Roosrvetr. Why should he need this other right? The seaman 
did not have it. 

Mr. ZetenKo. The seaman had it. 

Mr. Roosrvevt. They had it? That is, they had it, but not under 
the same theory of negligence? ¢ 

Mr. ZeLenko. The theory of the courts is that these longshoremen 
now doing many of the traditional jobs of a seaman should be entitled 
to the same rights as the seaman in the question of injury. 

Mrs. Green. Thats is your contention; is it not? 

Mr. Ze.enxko. It is not a question of my contention; it is a ques- 
tion of what the courts have decided. I would not say “contention.” 
I would say I feel they should have those rights because let us go about 
it this way : One pout necessarily leads to another. You could very 
well say if a seaman is entitled to recovery on the basis of seaworthi- 
ness in one’s job—and let us say it is the kind of a job which would 
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result in great personal injury and result in a longshoreman being 
injured—a great many times someone might decide, “Let us have 
ee longshoreman do it so we will not have to pay if the man gets 
vurt. 

Mr. Roosrvetr. Is it not also true that when you proceed on ad- 
miralty it gives him the right of constructive negligence that. exists 
in the law, and he also has the ordinary rights*of negligence which 
gives him two avenues of approach? Now, you are giving | him a third 
avenue of approach, or at least this Supreme Court decision would. 
As I get it, the position of the steamship owner is that they have two 
avenues already, and now they want to add a third which is com- 
plicated because it was never intended originally to apply to anyone 
who was not ey a seagoing member of the ship’s crew. 

Mr. Zelenko, I am looking at it from the equity point of view. It 
is fine to take the position that he ought to have every possible ave- 
nue; but I am trying to justify in my own mind why when he already 
has two avenues which are available to him and give full rights of 
recovery, why have a third avenue which is complic ated and disputed ? 

Mr. ZevcenKo. Let me tell you this, Mr. Roosevelt: First of all, 
on the question of comparative negligence it deals mainly with the 
amount of recovery except when you come to this point-that all negli- 
gence shall bar him. However, your argument was advanced in the 
Supreme Court many times. The statement that you just made was 
the basis for the argument. However, let me repeat very briefly the 
thinking of the Court: Let us say we will go back 100 years or 200 
years ios seamen would be the ones who would open the hatches and 
take the cargo out and then hand it over to somebody on the shore 
who would be the longshoremen. If any part of that vessel were un- 
seaworthy during the course of that operation, the seaman could re- 
cover. Gradually, the longshoremen began to do more of these jobs 
that the seamen had done. Now, there are those situations which 
came to the courts, and I shall not take the time of the committee to 
detail the legal authorities of the cases, but let us say that in the 
opening of a hatch a longshoreman was injured because the hatch was 
defective, it was unseaworthy. That man could not recover. Why? 
He was not a member of the crew. 

So, gradually these longshoremen—I should not say so gradually— 
but as time passed longshoremen began to do other jobs that tradi- 
tionally were in the hands of the crew, and they could not recover 
in the third-party cases because they were not employed as a part 
of the seagoing crew, but they were doing the job that the seagoing 
crew had done or should have done. 

Mr. Roosevetr. May I interrupt you for a minute ? 

Mr. ZELENKO. Surely. 

Mr. Roosrverr. It is my understanding that they could recover ; 
that it was an avenue of recovery. 

Mr. Ze.enko. Not if the ship were unseaworthy ; but on the ques- 
tion of negligence. 

Mr. Roosrvert. But they could recover if they could show that 
that hatch was defective. They could recover on these grounds: 
(1) Negligence on the part of the shipowner and (2) they could 
recover under admiralty law. 

Mr. Zevtenxo. What is admiralty law? 
Mr. Roosrveur. What is admiralty law ? 
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Mr. ZetenKo. That takes in unseaworthiness. 

Mr. Rooseveur. As I read this, however, they could recover in that 
case under the admiralty law which has this difference: It is not 
restricted or, in other words, negligence applies, but it is compara- 
tive negligence under admiralty law. Am I correct in that? _ 

Mr. ZeLenKo. Comparative negligence is a question of comparative 
fault. 

Mr. Roosrverr. The comparative-negligence rules apply to ad- 
miralty law; do they not? 

Mr. ZeLenko. Yes. 

Mr. Roosrveur. He could sue under admiralty law, and be governed 
by the comparative negligence rule; could he not ? 

Mr. ZELENKO. Yes, sir. 

Mr. Roosevetr. So he could sue under admiralty law, and recover. 

The statement that he could not recover at all is not true. He had 
that avenue of recovery. His recovery was against the shipowner for 
negligence and not for unseaworthiness. 

Mr. Zetenxo. If he sued on negligence. 

Mr. Roosevett. You are exactly right. Why does he not sue under 
that theory ? 

Mr. Zeten«o. It is not a question of giving him anything additional. 
I think I have given you the basis of the thinking of the courts. 

Mr. Roosrvett. I do not have to buy that, because there are a num- 
ber of people, such as Justice Stone, who do not agree with that, and 
I have a right to make it clear that I agree with the minority opinion 
of the Court. I have a right to support that theory. 

Mr. ZetenKO. May [I tell you that Justice Stone is not in a position 
to agree with the matter. I think his thinking might be different 
today than what it was when he was on the bench years ago. I do 
not know whether he would think the same today as he did at the 
time he sat on the bench or not, but I do say this: I think the Supreme 
Court thinking is perfectly correct, personally. I think if anyone 
takes over a job that is done by a member of the crew, he would be 
entitled to the same protection against injury as that member of the 
crew. You are looking at it the other way. I can very well see a 
shipowner and stevedores who have to pay very high insurance pre- 
miums deciding if we have this job done by these fellows, all we have 
to do is pay compensation, and if someone is injured we will not be 
subject to a third-party lawsuit. That is the other side of it. That is 
what caused a lot of these decisions to say what they did. 

Mrs. Green. If I understand you correctly, you feel that the ship- 
owner should not be held liable if it is the fault of the stevedore? 

Mr. ZetenxKo. No; I do not go along with this proposed section. 

Mrs. Green. Well, that was the first part of it. You did feel that 
they should have some recourse, but you would do it through contract 
between the shipowner and the stevedore? 

Mr. ZetenxKo. Under the Ryan decision; and as I said the first time 
I was before this committee about a week or so ago, unfortunately 
for the shipowner and the stevedore the rights between them have 
to be resolved by contract. 

Mrs. Green. You would not make it a part of the law? 

Mr. ZetenKo. No; I do not think we could because we would in 
some way be abrogating the right of contract. I think we cross con- 
stitutional lines and that we should let them make their own contracts 
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to protect themselves. I do not think we can legislate what the con- 
ae can or cannot have in it between two parties in a situation like 
that. 

You could not make it illegal to contract for one party to reimburse 
the other. 

Mrs. Green. I think you could do that just as well as some of the 
other things that are discussed in this proposed bill. 

Mr. Zevenxo. I do not think any possible other things, Mrs. Green, 
are discussed in this section. 

Mr. Barry. The Chair would like to make the observation, Mr. 
Zelenko, that you have been quite an informative and helpful witness 
to the committee, but I feel we should try to conclude the testimony 
of Mr. Dewey at this time. ; 

Mr. Zetenxo. Mr. Chairman, may I say this just briefly: I think 
we all agree that this is somewhat of a technical legal problem, and 
I do not know if I have made myself too clear. It is difficult. 

Mr. Barzy. Off the second. 

(Discussion off the record.) 

Mr. Zetenxo. Thank you very much, Mr. Chairman. 

Mr. Battery. Mr. Ralph Dewey of the Pacific-American Steamship 
Association. Identify yourself and proceed. 


STATEMENT OF RALPH DEWEY, VICE PRESIDENT, PACIFIC- 
AMERICAN STEAMSHIP ASSOCIATION 


Mr. Dewey. I am Ralph B. Dewey, vice president, Pacific-American 
Steamship Association. 

Mr. Batzey. I believe at this point, Mr. Mayer testified for your 
group at the previous hearing, is that right? 

Mr. Dewey. That is right, Mr. Chairman, and at this point in the 
record I would like to insert the statement that Mr. Mayer prepared 
for this hearing which was postponed from last Thursday. It was 
most unfortunate he was unable to return in the city. He had to 
return to the Pacific Coast. 

Mr. Batzey. If there is no objection it will be included in the rec- 
ord of the hearings at this point. 

(The information referred to follows :) 


SUPPLEMENTARY STATEMENT OF Ropert B. MAYER, PRESIDENT, PACIFIC-AMERICAN 
STEAMSHIP ASSOCIATION 


The purpose of this supplementary statement on behalf of steamship operators 
on the Pacific coast of the United States is to offer comments upon the efforts 
of the various interested parties to resolve varying viewpoints on the above 
bills, as was suggested before the committee in its hearings on the subject May 
24, 1956. 

Mr. Ralph D. Pittman, counsel, Texas Association of Marine Underwriters, 
has submitted or will submit to the committee a proposed “clean bill”, which 
constitutes a consolidation of the above-mentioned bills, and which also con- 
stitutes the common views of at least some of the interested witnesses. 

We are submitting attached hereto a modified version of that “clean bill”, 
which, with the changes shown, constitutes the views of the steamship operators 
on the Pacific coast. 

The following comments set out the changes we suggest, and the reasons 
therefore, for the committee’s consideration. Of the 10 changes suggested, only 
1 is material, and reflects any disagreement. Nine are technical in character 
and we believe will be accepted. The 10th can be eliminated (item 1) if the whole 
bill is enacted. 
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1. Kilgore bill. This has been incorporated by Mr. Pittman and deleted by us. 
This is found in the entire first paragraph and has been interlineated by us. 

The steamship operator cannot submit to this without one very important 
condition. 

Under the Sieracki decision mentioned in detail in our statement of May 
24, the ship has had placed upon it a distorted liability. The Pope and Talbot 
and Alaska Steam cases aggravated the original decision even further, to the 
point that the primary liability to the longshoreman rests upon the ship in sea- 
worthiness (a doctrine of absolute liability, requiring that the ship pay regard- 
less of fault, and even though the longshoreman himself may have been negli- 
gent). Even if it is definitely established that the wrong was caused by the 
stevedore or his equipment. 

So long as this prevails, the ship must insist upon its right to recover against 
the person who actually caused the injury or death. Incorporating the Kilgore 
bill would present this: So long as Congress leaves with the ship the burden of 
the Sieracki and succeeding cases, the ship rightfully insists upon its right to 
collect against the person truly to blame. Similarly, it would seem to follow, 
that so long as Congress leaves the distorted liability of the Sieracki case with 
the ship, it cannot in all fairness tak. the ship’s right to reimburse itself from 
the real wrongdoer. 

However, if the ship is placed in full status quo, and with respect to the 
longshoreman is placed in the same position as the operator of a terminal along- 
side the ship, or a factory across the street from the ship’s berth, then there is 
no reason why the stevedore contractor should not also be placed in status quo 
before the decision in the Ryan case, which is the case permitting the ship to 
recover against the stevedore when he is at fault. If a fully remedy is applied 
to the ship, including relief from the seaworthiness doctrine and is given the 
same right of contributory negligence as is the operator of the terminal or 
factory, then the ship has no objection to the stevedore obtaining bis protection. 

This is not a suggestion for “package deal” legislation as such, but only for 
a legislative balance between two completely interrelated and interdependent 
subjects. It is because we are forced to live with the result in the Sieracki case, 
that we asked the courts for and received the relief in the Ryan case. If the 
result of the decision in the Sieracki case is entirely eliminated, then we are 
agreeable to the elimination of the result in the Ryan case. 

Further, as Mr. Kibre of the International Longshoremen’s Union on the 
Pacific coast pointed out last week, all of these items are part of the whole pic- 
ture of compensation, even as is the benefits bill recently passed out by this 
committee. The benefits bill, the Kilgore bill, the Roosevelt-Coon bills, and the 
Zelenko bill all have the effect of balancing rights of various people within the 
framework of one subject—compensation. They all affect how much the man 
gets, how much the employer has to pay, under what circumstances the third 
party must pay and when that person may be reimbursed by the stevedore who 
was actually at fault. 

2. Change from 1 year to 11 months (p. 3, attached clean draft). [See p. 136.] 

California has a 1-year statute of limitations in tort actions. This change was 
made at the suggestion of our counsel, with the following explanation; is tech 
nical in character ; and while we do not presume to speak for Mr. Zelenko, author 
of this portion of the bill, we believe it will be agreeable to him. Our counsel's 
explanation follows: 

“The previously proposed subdivision (a) of section 33 allowed a claimant 1 
year in which to file an action against a third party and also purported to grant 
an assignment to a carrier if an action were not brought within that time. Inas- 
much as the statute of limitations in California is 1 year, the assignment to the 
carrier of the cause of action at the end of 1 year was meaningless. Therefore 
it has been necessary to require the claimant to sue within 11 months in order to 
allow the carrier a reasonable time to file the action before the statute of limita- 
tions expires. A prerequisite of the assignment of the right to the carrier is that 
the carrier shall notify the claimant 30 days before the expiration of the 11 months 
so that the claimant may bring the action himself within the time. At the end 
of the 11th month the carrier is free to proceed if the claimant has not acted. 
Subdivision (b) of the proposed section extends the time of the claimant beyond 
the beginning of the 11 months if the carrier has failed to give the notice.” 

3. Substitution of “Of the injury giving rise to the cause of action” (p. 3, 
attached clean bill). [See p. 137 of this hearing. ] 

This was also suggested by our counsel and is not a material departure from 
Mr. Zelenko’s bill. It is suggested merely because the date of the injury is more 
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fixed in point of time, whereas the date that the “cause of action accrues” is, 
according to our counsel, subject to differing interpretation. 

4, Addition of “within” on page 3 of attached draft. 

This is a technical amendment suggested by our counsel and is not a material 
departure from Mr. Zelenko’s draft. 

5. Deletion of “or any dependent” in 2 places on page 4. [See p. 137.] 

This has been deleted by us because it is not fully understood and because we 
have not had an opportunity to clear it with our counsel. We will do so promptly, 
and I believe that we will agree to its reinsertion. 

6. Addition of new proviso on page 5 relating to 1-year limit for filing action. 
[See p. 137 of this hearing.] See explanation above from our counsel. 

7. Addition of “Including attorney’s fees” on page —. [See. p. 137.] 

This is self-explanatory. Our counsel feels it should be added here, since it 
appears in a similar provision previously in the bill. 

8. Reinsertion of “Dutch Royal Insurance Institute.” 

This has been reinserted, since it was in the original Zelenko draft and has been 
fully reviewed by counsel for our organization in San Francisco and other steam- 
ship organizations in New York. 

9. Deletion of provision relating to payment into special fund (pp. 5-6). [See 
p. 138 of this hearing.] 

This has been deleted because it has not been reviewed by our counsel. We 
will comment on this promptly to the committee. 

10. Deletion of provision in (d), page 7. [See p. 138 of this hearing.] 

Deleted because not reviewed by counsel. We will comment on this promptly. 

As the committee will note, none of these changes, with the exception of 
the first, are material in character. And, as pointed out, the first change can 
be reinserted if the reciprocal remedy is given to the ship, exactly as set out in 
subdivision (f) of the bill. 


FELLOW SERVANT LIABILITY 


This is covered in subsection (e) of the attached draft, and is agreeable to 
us as a substitute for sections 1 and 2 of the Roosevelt-Coon bills. It merely 
exempts the fellow servant from third party liability. 

Since there is universal agreement among all the interests on this, we offer no 
further comment and refer the committee to our comments commencing with 
the tiird paragraph of transcript of our statement of May 24, copy of which has 
been furnished to counsel for the committee. 


SEAWORTHINESS DOCTRINE 


This is covered in subsection (f) of the bill. 

While we commented on this at some length on May 24, we feel that it is 
important that we offer additional comment because of the extreme importance 
of the proposed provision and because this is the single section of the clean 
bill upon which we believe there might be some disagreement. 

We do not believe that the committee can consider this in its proper perspective 
unless it does so in the light of the comparative remedies offered by law to the 
average United States industrial worker, to the longshoreman, and to the 
merchant seaman. A 3-column statement of these comparative remedies is 
attached, and we refer the committee to our discussion of it commencing on 
page 1, paragraph 6 of the transcript of our May 24 statement. Briefly, it 
shows that by the distorted result in the Sieracki case (1946), the longshoreman 

jas*been put in a special position over and above the other 60 million workers 
n the United States, and the merchant seaman. 
e would like to place two comparative sets of facts before the committee for 
its consideration. 


Assume a painted working on the new AFL-CIO building just dedicated in 
Washington. 


He is employed by a painting contractor, not the AFL-CIO, owners of the 
building. 


It is a new building, under construction, with attendant hazards. 


A hallway is blocked off with a rope and is prominently marked with signs 
indicating “Stay Out—Wet Floor.” 


The painter reads and ignores the sign, slips under the rope, enters the danger- 
ous hall, and is injured. 


He obtains compenstation, and then decides to sue the building owner in a 
third party suit. 
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The question is, should he be able to get his full compensation and then pro- 
ceed also against AFL-CIO for damages? Obviously he should not, and cannot 
under the compensation act applicable in the District of Columbia, which 
coincidently, is the same act applying to the longshoreman. He cannot recover 
for two reasons, he cannot show negligence, and even if he could, he was contrib- 
utorily negligent himself, which is a complete defense to the AFL-CIO, owner 
of the building. It should be remembered that even if he did show negligence, 
he could “net récover if he was himself negligent in any degree. This is the 
contributory negligence doctrine, which applies in practically every State in 
actions between third parties for negligence. The painter here and the AFL- 
CIO had the same relationship between themselves as do the millions of 
people driving on our highways—the obligation to exercise due care. 

Now, let us assume a similar set of facts, but this time on a ship tied to a 
dock—the same kind of a place of employment with respect to hazard, and the 
same relationship between the ship and the longshoreman as between the painter 
and the AFL-CIO. 

The same situation exists except that a longshoreman is working on one 
portion of the deck, and another portion is similarly posted and blocked off, 

The longshoreman conducts himself as did the painter, and is injured. 

He gets full compensation and then sues the ship. 

The question is should he recover from. the ship? Logic and fairness dictate 
that he should not, unless he can show negligence on the part of the ship, 
and that he was himself free from negligence (unless he sues in admiralty in 
which case contributory negligence does not apply, but the comparative negli- 
gence doctrine applies.) Yet—assuming for the moment, and only for the 
purposes of this discussion, the court said that the wet deck was an un- 
seaworthy condition—the longshoreman could recover, even though the ship was 
not negligent and even though he was himself negligent. 

(Note.—The above set of facts is not cited as an instance of seaworthiness, 
and does not in fact constitute unseaworthiness, but is cited here merely to facili- 
tate discussion. ) 

Hence, a third party in Washington, D. C., who is subject to the same act, 
has the protection against lawsuits against him unless he is guilty of negligence, 
as well as the complete defense of contributory negligence. But a ship, tied to 
a dock, which is the same kind of a place of employment has no such pro- 
tection. 

We believe that this entire problem is with us because the courts could 
not or would not recognize this similarity, because they clung to the fact that 
a ship—tied to a dock—is somehow different, and that a longshoreman is some- 
how different from his other 60 million fellow industrial workers. They con- 
sider him different and somehow something like a sailor even though the sailor 
may not leave the ship when at sea; is subject to discipline of the master; is 
subject to penalty for desertion and is subject to the elements which only a sea- 
worthy ship can protect him against. The very term itself is a contradiction of 
the Sieracki case. A seaworthy ship is one reasonably fitted for the service 
it is in—that is for the trade routes that it plies. This has no application to a 
ship tied to a dock, which may be a perfectly safe “floating factory” but entirely 
unseaworthy, in the sense of offering reasonable safety to its crew. 

The very strong dissent by Justices Stone, Burton and Frankfurter in the 
Sieracki case expresses it clearly and briefly as follows: 

'“The Court has thus indicated a new right in maritime workers who are not 
members of the crew of the vessel which has not hitherto been recognized by 
the maritime law or by any statute. For this we can find no warrant in history 
or precedent, nor any support in policy or in practical needs.” 

Thus, we submit, the provisions of (f) in the bill which eliminate the sea- 
worthiness doctrine as applied to longshoreman, and which return to the ship 
the, defense of contributory negligence in actions at law and apply the com- 
parative negligence doctrine in admiralty cases, are entirely fair to all parties 
involved and should remain in the bill. The “nor shall” clause should not 
be eliminated. 

Neither do we believe, in all fairness, that the bill should be amended, as 

s. been discussed in the interim since the first hearing, so as to free the 
Ship from the seaworthiness doctrine only in those cases where the stevedore or 
his gear was the cause of the injury. 

‘ Another set of facts might serve to illustrate here. 

A.longshoreman is working on a ship. 

A winch fails and he is injured thereby. 

The failure was not the fault of the stevedore. 
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The winch was brandnew; had just been inspected and a certificate issued to 
the effect that it was in perfect working order. 

: Ned for some reason which cannot be determined, it failed, and a man was 
njured. 

The ship was not negligent; it used extreme care in installing a brandnew 
winch and in having it tested, inspected, and certificated. 

Under such a compromise, the ship would be absolutely liable, even though 
not negligent in the least and even though the longshoreman himself could have 
been himself negligent. Even if it could be proved that the winch failed be- 
cause of an “act of God,” the ship would be liable. 

Certainly if the ship were negligent, he should recover in damages (and would 
under this bill), but if not, he should be limited to compensation from the 
stevedore employer. 

He would be so limited if he were any one of the other 60 million industrial 
workers in the United States. 

Only the langauge as in the enclosed draft completely equalizes the long- 
shoreman with other industrial workers. 

Unless this language is enacted, the longshoreman is placed in a special privi- 
leged position over and above seamen and workers ashore. He gets all the 
benefits of compensation and the common-law remedies in damages. He is a 
land worker for one purpose and a seaman for another. The ship is placed in 
the position of a second-class citizen, discriminated against only because it is a 
floating factory, tied to a dock and no more at sea than the factory across the 
street. 


DEPARTMENT OF LABOR POSITION 


The Department of Labor, we understand, testified generally in opposition to 
the ship’s being granted relief from the seaworthiness doctrine as applied to 
longshoremen. 

This objection was, as we understand it (testimony not available), based on 
two grounds: 

1. The ship should not be excused for its own negligence ; 

2. The substantive tort law as it relates to two persons (longshoremen 
and ship) not in the “privity” of employment, should not be the subject of 
legislation in the Compensation Act, because that is a document which is 
reserved solely for the determination of the rights of workers and employers 
with respect to compensation, a subject entirely separate and apart from 
the rights of two persons in the case of a tort by one against the other. 

We have since discussed this with representatives of the Department of Labor 
and explained that the bill would in no way excuse the ship for negligence. 
This is apparent from previous discussion in this statement, we believe. If 
this bill is passed, the longshoreman has exactly the same right against a third 
party as any other industrial worker. If the ship is negligent, then the long- 
shoreman recovers, unless he was himself negligent. If he desires to sue in 
admiralty, then his own negligence is not a complete bar, but only reduces his 
right to recovery to the degree, or percentage, that his own carelessness con- 
tributed to his injury. 

We believe this disposes of this question. Since the bill only deals with rights 
between two people not employer and employee and does not excuse anybody 
for his own wrongful act, then we do not believe that the Department of Labor 
has a real concern. In fact, we believe that this is expressed in the attached 
copy of a letter dated May 31, 1956, from the Department to the committee. 
This letter, copy of which was furnished to us by the committee and authorized 
for use here, was sent to the committee after our discussions with the Depart- 
ment. We believe that the Department expresses the above view in that por- 
tion of the letter reading : 

“The situation with respect to a warranty of seaworthiness appears to be 
somewhat different, since it involves a right quasi-contractual in nature, and is 
a matter for regulation directly by the Congress in the exercise of power to 
revise and modify the general maritime law.” 

We do not presume to conclusively interpret the Department’s communications 
to the committee, and merely offer this as our opinion of its meaning, following 
our discussions. We naturally recognize that the Department may have meant 
something different, but believe that our conclusion is correct. 

Second, with respect to the objection that the amendment should not be in- 
cluded in the Compensation Act, we at first agreed with the Department, without 
a detailed examination of the act and went prepared to make it a new chapter 31 
in title 46. However, after such examination, we cannot agree, and respectfully 
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submit that the Department, after another review might possibly be willing to 
alter this view. We have in fact placed the following information before them 
in an additional letter and asked for their comments. 

In the first place, the Compensation Act has not been reserved solely for Ceter- 
mining rights between employers and employees in respect to compensation. To 
the contrary, section 33 of the act in several places determines rights between a 
worker and a third party. Section 33 (a) provides that the worker may not 
even use his tort right against a third party unless he agrees to give up some 
of his rights under compensation. Section 33 (b) assigns his substantive right 
against a third party to his employer and takes it away from him entirely if 
he takes a final award. Section 33 (d) permits the employer to compromise the 
employee's cause of action against a third party. 

Secondly, the cases on seaworthiness extend the remedy to all harbor workers 
including longshoremen, but not to others such as contractors, passengers, visi- 
tors, ete. Hence we are only seeking an amendment concerning only persons 
covered by this act. Since we are only dealing with such persons, and not the 
general public, the amendment rightly belongs in this act. 


RoosEvELT-Coon-ZEeLeENKo-Kieeors Bitts (H. R. 11119, 
H. R. 11113, H. R. 5357, He R- H234) 


PROPOSED CLEAN BILL 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act, 
so as to limit the liability of an employer who has paid compensation; to make certain 
adjustments concerning the rights of a longshoreman against nonemployer third 
parties in actions arising out of compensation cases; and to equalize the rights of 
injured longshoremen and other industrial workers ashore 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 6 39 
of the Longshoremen’s and Harbor Workers’ Compensation Act 
is amended to read as follows: 
--sRe. 6: Fhe Hebiity of an employer presetibed in seetion 4 
Lindy shall be enatuelve Sid te Gide’ of Hit Olas MEMENGy- 6t vadk employer 
iy aren es epee: din leeel pep eeeep tte: dst oe ed te pre Ht 


ef seetion 33 of this Act: 5 Bhat tethine Herein steel 
srttertbee Hit ddtlite for clettes beettttet ert tttiter 

er death sustained by an employee of said empleyer: LH an 
see dette te see of eetiheree edt tte peeptteed dae 
His Ae st Heptred — oP His dee Fepresertttiye tH etice 


ert tebe 
Beedep thee Let Ge tes stetdete tie rte seettete et be ce ote epedastt tie bee 
damages on account of such injury or death- Jn sueh eetion the 
deterred tee Het pleted ae deteree Het she dts Here erttiseed 
be the Heeleeree of a fees sete Hep thet te ettplesee 
soiree He tink of bis etipleevenents tee Hat the daaiey oem dhe 
te the ee tedtie Heetiecerer of the 

Sec. 2 See: 33 of said Act is amended te read as follows: 


“COMPENSATION FOR INJURIES WHERE THIRD PERSON IS LIABLE 


From Zelenko “Sec. 33. (a) If an employee entitled to compensation under 
bill—H. R. 5357. this Act be injured or killed by the negligence or wrong of a third 
person not in the same employ, such employee or, in case of death, 
Longshoreman his legal representative, need not elect whether to take compensa- 
freed of obligation tion and medical benefits under this Act or to pursue his remedy 
to-elect. against such third person but may take such compensation and 
medical benefits ae t any time either prior thereto or within six 
months after the awarding of compensation or within nine months 
after the enactment of a law or laws creating, establishing, or 
affording a new or additional remedy or remedies, and in any event 
before the expiration of ene year eleven months from the date seek 
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Qs! giving rise to the cause of action pursue 
his remedy against suc 


third person subject to the provisions of 
this Act. If such employee or, in case of death, his legal repre- 
sentative, or any takes or intends to take compensa- 
tion, and medical benefits in the case of any employee, under this 
Act and desires to bring action against such third person, such 
action must be commenced not later than six months after the 
awarding of compensation or not later than nine months after the 
enactment of such law or laws creating, establishing, or affording 
a new or additional remedy or remedies, and in any event before 
the expiration of ene year eleven months from the date steh setion 
aeerues of the injury giving rise to the cause of action. In such case, 
the carrier liable for the payment of such compensation shall have 
a lien on the proceeds of any recovery from such third person 
whether by jude ment, settlement, or otherwise, after the deduc- 
tion of the reasonable and necessary expenditures, including at- 
torney’s fees, incurred in effecting such recovery, to the extent of 
the total amount of compensation awarded under, or provided, or 
estimated, by this Act for such case and the expenses for medical 
treatment paid or to be paid by it, and to such extent such re- 
covery shall be deemed for the benefit of such carrier. Notice of 
the commencement of such action shall be given within thirty days 
thereafter to the Secretary of Labor, the employer, and the carrier 
upon a form prescribed by the Secretary. 

“(b) If fan employee or, in case of death, his legal representa- 
tive, or any dependent has taken compensation under this Act 
but has failed to commence action against. such third person 
within the time limited therefor by subsection (a), such failure 
shall operate as an assignment of the cause of action against such 
third person to the carrier liable for the payment of such compen- 
sation. Exeept as hereinafter provided, the failure of such em- 
ployee or legal representative, er any de to commence an 
action pursuant to the provisions of subsection (a) of this section, 
shall not operate as an assignment of the cause of action as pro- 
vided herein, unless the carrier shall have notified the claimant in 
writing by personal service or by registered mail at least thirty 
days prior to the expiration of the time limited for the commence- 
ment of an action by subsection (a), that such failure to commence 
such action shall operate as an assignment of whatever cause of 
action may exist to such a carrier. If the carrier shall fail to give 
such notice, the time limited for the commencement of an action 
by subsection (a) shall be extended until thirty days after the 
carriers shall have notified the claimant in writing that failure to 
commence an action within thirty days after the mailing of such 
notice shall operate as an assignment of the cause of action to 
such carrier, and in the event the claimant fails to commence such 
action with thirty days after the mailing of such notice, such failure 
shall operate as an assignment of such cause of action to such 
carrier: Provided, however, That any such action against a third 
parly, either by the claimed or his legal representative or the carrier, 
must be commenced before the expiration of one year from the date of 
the injury giving rise to the cause of action. If such carrier as such 
an assignee, recovers from such third person, either by judgment, 
settlement, or otherwise, a sum in excess of the total amount of 
compensation awarded for the injury to such employee and the 
expenses for medical treatment paid by it, together with the 
reasonable and necessary expenditures including attorney’s fees in- 
curred in effecting such recovery, it shall forthwith pay to such 
employee or his legal representative two-thirds of such excess, and 
to the extent of two-thirds of any such excess such recovery shall 
be deemed for the benefit of such employee or his dependents. 
When the compensation awarded requires periodical payments the 
number of which eannot be determined at the time of such award, 
the Secretary shall, when the injury or death was caused by the 
negligence or wrong of another not in the same employ, estimate 
tthe probable total amount thereof upon the basis of the survivor- 
ship annuitants table of mortality, the remarriage 
tables of the Dutch Royal Insurance Institution and such facts as 
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Time limit for 
third-party suit, 


Lien in favor of 
person who paid 
compensation. 


Longshoreman’s 
cause of action 
not assigned until 
expiration of time 
limit in (a). 


Notice before 
cause of action 
assigned, 


Excess to longs 
shoreman. 


One-third 
“incentive.” 
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Fellow-employee 
protected against 
third-party suits. 


Longshoreman’s 
right to sue ship 
in negligence 
protected. 


Longshoreman 
equalized with 
other industrial 
workers in United 
States. 
Contributory 
negligence defense 
returned to ship. 


he may deem pertinent, and such estimate shall be deemed the 
amount of the compensation awarded in such case, for the purpose 
of computing the amount of such excess recovery, subject to the 
modification thereof as hereinafter provided. Paserent inte the 


shell be dt tees te die ets af tetion be the tect seprese rite 
tive of the decensed: 

**(e) In the event of a modification of an award increasing the 
compensation previously awarded or in the event that the total 
amount of periodical payments made pursuant to an award 
under which the number of such payments could not be deter- 
mined at the time of the award, shall exceed the total thereof as 
estimated by the Secretary, the principal of any of such excess 
recovery theretofore paid to such employee or legal representa- 
tive shall be credited against such increase or such excess. In the 
event of a modification of an award ending or diminishing the 
compensation previously awarded or in the event that the total 
amount of periodical payments made pursuant to an award under 
which the number of such payments could not be determined at the 
time of the award, shall be less than the total thereof as estimated 
by the Secretary, such carrier shall forthwith pay to the person 
entitled to compensation any additional amount of such excess 
recovery to which such person may be entitled by reason of such 
modification or such deficiency, determined as_ hereinbefore 
provided. 

**(d) If such employee proceeds against such third person the 
carrier shall contribute only the deficiency, if any, between the 
amount of the recovery against such third person actually collected, 
and the compensation provided or estimated by this Act for such 
case. Phe earrier; ; shel net be Hable for seh deficiency if 


the eause of action of the employee or his ~ Bye 
beet Sow tet the weettted: eateett of Hedy eerste 
stot ati tess thet the t bee this Yee 


““(e) The right to compensation or benefits under this Act, 
shall be the exclusive remedy to an employee when he is injured 
or killed by the negligence or wrong of another in the same employ. 

““(f) The liability of any party, other than the employer, to 
persons entitled to benefits under this Act, for death or personal 
injuries occurring on the navigable waters of the United States, 


shall be determined in accordance with the general maritime law: 


Provided, however, That no such person shall be entitled to reeover 
damages for death or for personal injuries arising from any breach 
of the warranty of seaworthiness afforded members of the crew 
of any vessel; nor shall such persons be entitled to recover damages 
in actions at law for death or personal injuries arising in whole 


or in part from the negligence of the deceased or injured person.’” 
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Comparative remedies of workers for injuries or illness’ incurred or contracted 





United States industrial worker 


Longshoreman 


Merchant seamen 





1, Com 


nsation.—A State law-given 
right to receive from employer 
necessary medical and hospital 
care plus pay for time lost from 
work plus award for physical 
impairments, as result of in- 
juries or certain service-con- 
tracted illnesses incurred or 
contracted on the job. Negli- 
gence of employer need not be 
shown. Contributory negli- 
gence of employee no defense. 
Nocomparative negligence rule. 





1. Compensation—A _ Federal 
law-given right providing} 
virtually the same benefits | 
as in State laws for other | 
industrial workers, with 
variations in scale of bene- | 
fits, waiting periods, etc. 


2. No right in longshoreman or other industrial worker comparable to | 
that of Merchant Seaman under Jones Act, since under State | 
compensation laws, which provide awards for physical impair- | 


ments, no negligence need be shown. 


than employer (though not from 


such person. 


4. No right in average shoreside in- 


dustrial worker exactly com- 
parable to seaworthiness doc- 
trine for seaman account differ- 
ences in circumstances of em- 
ployment. 


| 
| 





| 
| 


1. Maintenance and cure—A 
several-hundred -year-old 
right under the common 
law, of a seaman to receive 
from his employer-shipown- 
er sustenance and medical 
care (no judgment in 
damages) when he falls sick 
or is injured while “in the 
service’’ of the vessel. Negli- 
gence of employer need not 
be shown. Contributory 
negligence of employee, no 
defense. No comparative 
negligence rule. Willful 
misconduct only defense. 

2. Jones Act-—A Federal law- 
given right of a merchant 
seaman to sue in law in a 
State court or in law or 
admiralty in a Federal court 
for damages resulting in 
injury to person, resulting 
from negligence of ship- 
owner-employer. Not 
limited in recovery to com- 
pensation schedule, but only 
by award of jury (or court). 
Contributory negligence of 
employee no defense. Com- 
parative negligence rule 
applies, damages being 
reduced by degree of negli- 
gence attributable to em- 
ployee. 


3. Third-party negligence.—All have the common-law right to recover damages from a third person—other 
fellow employee)—for persona] injuries resulting from negligent act of 


4. No right in longshoreman | 4. Seaworthiness doctrine.—A 


comparable to seaworthi- 
ness doctrine for seaman 
was ever assumed to rest in 
longshoreman until deci- 
sion in Sieracki case in 1946, 
which extended seaworthi- | 
ness doctrine to longshore- | 
man injured while working 
cargo aboard ship while it 
was tied up at dock. Com- 
mon law already provides 
for right of action by injured 
longshoreman as business 
invitee when injured by 

negligence of ship. | 


right under the common law 
of a merchant seaman to 
have provided for him a 
ship ‘‘reasonably fit for the 
service,’’ and to recover in 
damages against his ship- 
owner-em ployer in the event 
he provides an unseaworthy 
ship, which failrure results 
in employee’s injury. Is an 
absolute right without need 
to show fault or negligence 
of employer. Crews out of 
fact seaman cannot person- 
ally inspect ship for safety; 


cannot. leave ship by free 
| choice at sea; is subject to 
| discipline of master; suffers a 
} penalty for desertion and is 
| subject to the elements 
while in employ of the ship. 








Mr. Dewey. The committee has passed out copies of Mr. Mayer’s 
statement. I would like to refer to Mr. Mayer’s statement and par- 
ticularly to the so-called clean bill which you will find at the end 
of the prepared statement following page 12 [p. 136 of this hearing | 
of the statement, beginning with the Roosevelt-Coon-Zelenko-Kilgore 
bill. If you will note, this language, if you ignore the interlineations, 
is approximately the same as Mr. Pittman’s clean bill. We have inter- 
lineated certain portions to which I will address myself in a moment, 
but I would like to call your attention to the marginal notes which 
perhaps will clarify for the members of the committee the language 
opposite each section where the language came from as regards the 
bills that are before the committee at the moment. 
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Mr. Baier. I suggest you start talking and we will do the listen- 
ing. Go ahead. 

Mr. Dewey. I would like to first state to clarify the question Mrs. 
Green asked concerning the first part of the clean bill which is the 
so-called Kilgore bill where we have interlineated but have explained 
our testimony and I would like to read from the testimony that which 
refers to the question that Mrs. Green asked. I am reading from 
page 1 [p. 132 of this hearing] of Mr. Mayer’s statement. 


Kilgore bill_—This has been incorporated by Mr. Pittman and deleted by us. 
This is found in the entire first paragraph and has been interlineated by us. 

The steamship operator cannot submit to this without one very important 
condition. 


In this regard Mr. Pittman is correct. We have placed a condition 
upon this but after I have described the condition 1 am sure the com- 
mittee will appreciate that we are not seeking anything more than 
a balance of equities between parties involved under the act. I will 
proceed. A 


Under the Sieracki decision mentioned in detail in our statement of May 
24, the ship has had placed upon it a distorted liability. The Pope and Talbot 
and Alaska Stream cases aggravated the original decision even further, to 
the point that the primary liability to the longshoreman rests upon the ship 
in seaworthiness, a doctrine of absolute liability, requiring that the ship pay 
regardless of fault and even though the longshoreman himself may have been 
negligent, even if it is definitely established that the wrong was caused by the 
stevedore or his equipment. 

So long as this prevails, the ship must insist upon its right to recover against 
the person who actually caused the injury or death. Incorporating the Kilgore 
bill would present this: So long as Congress leaves with the ship the burden 
of the Sieracki and succeeding cases, the ship rightfully insists upon its right 
to collect against the person truly to blame. Similarly, it would seem to follow 
that so long as Congress leaves the distorted liability of the Sieracki case 
with the ship, it cannot in all fairness take the ship’s right to reimburse itself 
from the real wrongdoer. 

However, if the ship is placed in full status quo, and with respect to the 

longshoreman is placed in the same position as the operator of a terminal 
alongside the ship, or a factory across the street from the ship’s berth, then 
there is no reason why the stevedore contractor should not also be placed in 
status quo before the decision in the Ryan case, which is the case permitting 
the ship to recover against the stevedore when he is at fault. If a full remedy 
is applied to the ship, including relief from the seaworthiness doctrine and 
is given the same right of contributory negligence as is the operator of the 
terminal or factory, then the ship has no objection to the stevedore obtaining 
his protection. 
' This is not a suggestion for “package deal” legislation as such, but only 
for a legislative balance between two completely interrelated and interdependent 
subjects. It is because we are forced to live with the result in the Sieracki 
case, that we asked the courts for an received the relief in the Ryan case. If 
the result of the decision in the Sieracki case is entirely eliminated, then we 
are agreeable to the elimination of the result in the Ryan case. 


So that, to answer Mrs. Green, then we feel that these two things 
belong together, the relief that the stevedoring contractors feel is 
necessary as a result of the Ryan case, the relief that the shipowners 
fee] is necessary as a result of the Sieracki case. 

We of course have incorporated, we approve and support Mr. Pitt- 
man’s clean bill as regards the seaworthiness doctrine which is one 
and the same as that section 3 of the so-called Coon and Roosevelt 
bills. So that we feel the relief in both directions should be taken 
care of at the same time. 

Mr. Chairman, I think the remarks of Mr. Zelenko here made a 
significant contribution to the hearing record and again I reiterate 
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that our group and so far as I know the steamship groups do support 
Mr. Zelenko’s legislation. 

His point about seaworthiness, of course, is the issye before this 
committee and he referred to it as an intangible quality and that the 
operation of loading and unloading ships is as much as issue here as 
anything else. It is a defense, but is so remote from the operation 
that to call upon it as a cause of action definitely is creating an inequity 
between the parties involved and we would sincerely urge that that 
section be incorporated in whatever legislation comes out of the com- 
mittee, the section having to do with the remedy of seaworthiness in 
third party suits. 

I think it must also be said, and to reiterate a line of questioning 
that Mr. Roosevelt discussed, that the longshoreman has every oppor- 
tunity to sue for negligence, nor is the shipowner in any of this legisla- 
tion presumed to divest himself of one iota of that responsibility. 

In the case of injury aboard ship because of a damaged pontoon in 
the hatch covering and where the hatch covering itself goes right 
through the entire ship, upon finding a damaged condition, almost 
without exception you will find that those type cases can be pinned 


-down to, perhaps, negligence. 


There is a fine line between seaworthiness and negligence and as 
Mr. Zelenko himself portrayed it, it is that unusual situation where 
negligence is bypassed and seaworthiness is charged that causes the 
inequity before the law. 

That concludes my remarks, Mr. Chairman. I would, however, like 
to supplement the statement of Mr. Mayer with the technical changes 
referred to briefly in the hearing, some of which, or most of which, 
address themselves to the so-called Zelenko bill. They are one-word 
changes which our attorneys felt were necessary in order to eliminate 
any confusion. They are not substantive changes and I would appre- 
ciate it if the counsel would check these over and be sure that they are 
not substantive changes, but are technical changes which will actually 
give greater clarification to the intent of the Zelenko legislation. 

Mr. Roosevetr. You start on page 3 [| p. 136 of this hearing] of para- 
graph 2 of Mr. Mayer’s testimony ¢ 

r. Dewry. Yes, sir. 

Mr. Rooseve.t. That is the change from 1 year to 11 months? 

Mr. Dewey. Yes, sir. California has a 1 year statute of limitation, 
and in order for this 1-year requirement to be effective notice would 
have to be given at the end of 11 months rather than 1 year. I under- 
stand Mr, Zelenko is not opposed to that change. 

Mr. Roosrvetr. What about No. 5, which involves the deletion of 
“or any dependent” ? 

Mr. Dewey. By a formal letter we have removed that, and we rein- 
stated that in our clean bill. 

Mr. Roosevett. What about No. 9? 

Mr. Dewey. In No. 9 we have reinstated Mr. Zelenko’s language 
there. We interlineated at the end, and in our clean draft we have 
reinstated it by the terms of this supplemental letter. 

Mr. Rooseveit. What about No. 10? 

Mr. Dewey. No. 10 has also been reinstated by the terms of the sup- 


plemental letter. 
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The balance of our statement from page 5 on addresses itself once 
again to the seaworthiness doctrine, but I will not take the time of the 
committee to read it. However, it will be a if this particular 
matter will be reviewed by the members of the committee. 

(The matters referred to follow :) 


PAcIFIC AMERICAN STEAMSHIP ASSOCIATION, 
Washington, D. C., June 11, 1956. 
Re Longshoremen’s and Harbor Workers’ Compensation Act: H. R. 11113, 11119, 

5357, and 11234 
Hon. ©LEVELAND M. BAILEY, 

Chairman, Subcommittee on Longshoremen’s and Harbor Workers’ Compen- 
sation Act, Commmittee on Education and Labor, House of Representatives, 
Washington 25, D. C. f 

Deak Mr. CHAIRMAN: This refers to and further supplements our supple- 
mentary statement of June 11, 1956. 

After examination by our counsel, we are now agreeable to reinstating in full 
in the draft bill the following language which we had deleted in our supplementary 
statement : 

Page 4, line 2, reinstate “or any dependent”. [See p. 137 of this hearing.] 

Page 5, line 27, to page 6, line 6, reinstateinfull. [See p. 138.] 

Page 7, lines 3-8, reinstate in full. [See p. 138.] 

Our counsel has recommended the following minor changes in a word here 
and there and in punctuation [see pp. 136-138 of this hearing]: 

Page 2, line 21, strike “whether”. 

Page 3, line 2, eliminate the comma before “of”. 

Page 3, line 3, insert comma after “action” and after “person”. 

Page 3, line 5, delete comma after “representative”. 

Page 3, line 21, delete comma after “provided’’. 

Page 8, line 22, delete comma after “estimated” and insert comma after “by”. 

Page 3, line 23, substitute “under” for “by”. 

Page 4, line 2, delete comma after “representative”. 

Page 4, line 13, insert comma after “mail’’. 

Page 4, line 21, strike letter “s” from “carriers’’. 

Page 5, line 2, change “claimed” to “claimant’’. 

Page 5, line 5, insert comma after “carrier”. 

Page 5, line 15, substitute “legal representatives” for “dependents”. 

Page 6, line 11, eliminate comma after “award’’. 

Page 6, line 20, eliminate comma after “award”. 

Page 6, line 28, insert comma after “person”. 

Page 7, line 10, delete comma after “Act”. 

Very truly yours, 
R. E. MAyeEr, President. 


Mr. Roosevetr. In order that I may be yee clear on this, 
are you in favor of Mr. Rice’s paragraph (f) or the clean bill’s para- 
graph (f) ? 

Mr. Dewry. We would prefer the clean bill’s paragraph (f), as ex- 

lained in our testimony. If there are any other eyo you would 
ike to ask me about Mr. Rice’s suggestion, I would be glad to attempt 
to answer them. 

Mr. Roosevett. I am trying to make sure that I understand in my 
own mind the difference between the two paragraph (f)’s. From 
your point of view can you tell me the difference ? 

Mr. Dewey. The fundamental difference is the dropping of the 
“nor shall” clause, which is one which would continue the defense 
of contributory negligence as an absolute bar. That is what the “nor 
shall” clause addresses itself to. 

Mr. Roosevetr. Why should that be not dropped ? 

Mr. Dewey. Well, for the simple reason that the longshoremen 
would be placed then in the same position as regards third-party suits 
as a counterpart. The man who is injured, assuming he receives 
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compensation and sues the third party, is barred from that suit if he 
is contributorily negligent. 


Mr. Roosevett. Is not the testimony to the effect that the tendency 
is toward 

Mr. Dewey. The doctrine of comparative negligence. 

Mr. Roosrvetr. Yes, and you would eliminate that altogether ? 

Mr. Dewey. Yes. We would retain the status quo on that rather 
than yield to the trend. 

Mr. Roosrvetr. However, is that not a little arbitrary in view of 
the trend ? 

Mr. Dewey. Well, I do not know that the trend is established suffi- 
ciently to answer that categorically, Mr. Roosevelt. 

Mr. Roosevett. However, the main purpose of your paragraph (f) 
would be assisted by Mr. Rice’s paragraph (f) ? 

Mr. Dewey. Yes; the main purpose, but you asked me what were 
the main changes, and the first one, of course, is the “nor shall” clause, 
and the second one has to do with seaworthiness. Mr. Rice goes a 
little further than we do and limits the defense of seaworthiness to 
the shipowner himself and the other parties, and removes any defense 
of seaworthiness from the contract stevedore who is still liable if he 
were the cause of the unseaworthy condition. 

Mr. Roosevett. So Mr. Rice eliminates the unseaworthy provision 
of the law altogether ? 

Mr. Dewey. No; if I am not mistaken, our paragraph (f) elimi- 
nates seaworthiness altogether. Mr. Rice’s proposal eliminates sea- 
worthiness only where it 1s not caused by the shipowner. 

Mr. Roosrvett. Thank you. 

Mrs. Green. What would you say in regard to Mr. Zelenko’s pro- 
posal that it be made a matter of contract between the shipowner and 
the stevedore? Do you think justice can be done in that way ? 

Mr. Dewey. I am willing and prepared to answer that, Mrs. Green. 
I suppose it could, but I am just not prepared to answer categorically 
on that question. I would rather presume that the attorneys who 
handle these things would be better qualified to answer that, and I 
would be glad to supply a supplementary statement for the record 
on that point if you would like me to do so. 

Mrs. Green. I think it would create a great deal more work for 
attorneys. That would be the “chief advantage”! 

Mr. Dewey. It may well be. 

Mr. Roosevett. Is it not also true, if you relied entirely upon the 
contract between the two parties, it might be said that that contract 
could not reach beyond the decision of the court which would say that 
the rights were there is spite of the feet of clay of the circumstances 
of the proposal that it be just in the contracts because you still are 
subject to court action? That would be my comment. 

Mr. Battery. Does that conclude your presentation ? 

Mr. Dewey. Yes, sir; however, may I just make one supplemental 
statement ? 

Mr. Battery. Yes. 

Mr. Dewey. I think all of us involved in this are deeply apprecia- 
tive of the time that this committee has taken in going into a matter 
which is as technical as this one and to take the time to go into a matter 
as complicated as this. It is very gratifying to all of us who sit on this 
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side of the dais. The attendance of the committee has been fine. We 
deeply appreciate it. 
r. Roosevettr. Off the record. 

( Discussion off the record. ) 

Mr. Battxy. Thank you, Mr. Dewey. 

Mr. Dewey. Thank you, sir. 

Mr. Batizy. There still remains one witness, but the House will be 
in session shortly, and under the 5-minute rule there would be votes 
on amendments to the foreign-aid bill. 

Mr. Smirn. Mr. Chairman, I think I am the next witness and, if 
I might say so, I would take only about 1 minute of your time. 

Mr. Battery. You may proceed, if you limit yourself to 1 minute. 


STATEMENT OF WALLACE SMITH, REPRESENTING THE AMERICAN 
MUTUAL ALLIANCE 


Mr. Smiru. Mr. Chairman, my name is Wallace M. Smith, and I am 
manager of the Washington office of the American Mutual Alliance. 
This is a trade association comprised of 118 member mutual fire and 
casualty insurance companies. 

Mr. Pittman and Mr. Starling have informed the committee here 
of the feeling and the position of the insurance companies and the 
industry with respect to this matter. All I can say is that we agree 
with them completely. 

We are here in support of the clean bill. That is about the extent 
of my statement, since everything has been covered quite completely 
by those two gentlemen. 

I would like to get back to the basic thing that we think is im- 
portant with respect to the section that incorporates the Kilgore bill. 
It is a fact that the basic principle of the Longshoremen’s and Harbor 
Workers’ Compensation Act was to make certain an award to the in- 
jured employee in exchange for the exclusive liability given to the 
employer. Under the Ryan case this is no longer true simply because 
you have a third party coming into the picture, and the employer does 
not have his exclusive liability any more. As you well know, in the 
5-to-4 decision, which is a very narrow margin, the difference, I sup- 
pose, was around $65,000 as to what the employer would have to have 
paid under the Compensation Act, and possibly more. 

However, bringing a third party into the picture where the em- 
ployee was injured, he goes through the third party over to the em- 

loyer and the employer circumvents that and is paying the employee. 
f think that gets away from the basic intent of Congress and the 
principle of the act that the employer is supposed to have exclusive 
liability. What is going to happen as a mani of that, and this is con- 
jectural, I must say, that it is a personal opinion, is that every time 
you have a third party in one of these actions, and I do not see how 
you can get by without having a third party where there are ship- 
owners, stevedores and =p you are just going to have them 
there and every time you would have this situation: Under the Ryan 
Act you,are going to have the eupenner bringing in the employer and 
joining him in the action with the possibility that this exclusive lia- 

ility will never occur in those cases any more, and the employer is 
going tohaveto pay. Now, what willthat result in? It will result in 
excessive litigation and a backlog of cases in the courts. Weall know 
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that they are already overcrowded, but more important than that, as 
I see it, Mr. Chairman, is the fact that you are getting away from the 
basic principles of the act. 

That is all I have to say. 

Mr. Bairey. Off the record. 

( Discussion off the record.) 

Thank you very much, Mr. Smith, for your statement. 

Mr. Smirxu. Thank you, sir. 

Mr. Batter. The committee will stand in recess until 10 o’clock 
tomorrow morning, when it will meet in executive session. 

(Thereupon, at 12:10 z m., the subcommittee adjourned to meet 
again at 10 o’clock, a. m., Tuesday, June 12, 1956.) 
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